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Before the Industrial Accident Board of 

the State of CaHfornia. 



(No. 1— March 8, 1912.) 

MARTHA A. McAVIN, for herself and minor child, EOBT. J. 
McAVIN, Applicant, vs. CITY ELECTRIC COMPANY 
(a corporation), Defendant. 

Conditions of Compensation — Evidence. — Under section 3 of the act, 
compensation can be allowed only when the following facts appear, 
(1) Both employer and employee are subject to the compensation 
provisions of the act, (2) Employee at the time of the accident was 
performing service, (a) within the scope, (b) growing out of, (c) in- 
cidental to his employment, (3) and accidental injury approximately 
caused by accident. 

Burden of Proof. — ^The burden of proof is upon the person claiming 
compensation to show that the above conditions of compensation 
exist. When this proof has been made, the employee is entitled 
to compensation unless the employer, shall aflSrmatively show other 
facts which would defeat his right to compensation. 

Inference of Fact. — A fact may be proved by direct or circumstantial 
evidence. When circumstantial evidence is relied upon, it must be 
sufficiently strong to justify the Board in drawing an inference of 
fact. 

Presumption — Judicial Notice. — ^The Board will take judicial notice 
of the acceptance of compensation by the employer and it will be 
thereafter presumed thdt his employees are also under compensation, 
unless the contrary be shown. 

Construction of the Word "Approximately." — The word "approxi- 
mately," as used in subdivision 3 of section 3 of the act, is to be 
given the same construction and meaning that is by law given to 
the word "proximately." 

Negligence. — Under section 3 of the act, the right to compensation exists 
without regard to negligence and therefore negligence on the part 
of the employer or employee is an immaterial issue. 

Notice of Injury. — Under section 10 of the act, if failure to serve 
notice within thirty days after the accident was not due to any 
intent to mislead the employer and if he was not in fact misled 
thereby, the claimant is not barred from recovery under the act. 
When an accident resulting in death occurs at the employer's plant 
and such employer had full notice and knowledge of the happening 
of such accident and took steps to fully protect his own interests 
immediately thereafter, he cannot have been prejudiced by the 
failure to serve the notice of injury. 

Release of Liability. — Instrument considered and construed to be a 
receipt and not a release. A receipt is merely evidence of a fact, 
it is not conclusive and may be contradicted by parole testimony. 
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Depend£]StS» — Pabties. — Under subdivision 3 of section of the act, 

"ylie^&^Sih employee under compensation leaves a wife and minor child 

.'stfBviving him, the wife is conclusively presumed to be "solely and 

Wltolly" dependent upon decedent and the minor is not entitled 

• to any part of the compensation which may be awarded. Therefore, 

• •' the minor is not a necessary and proper party to the application to 

recover compensation in such cases. 

Time When Employee Becomes Subject to Compensatiox. — Under 
•, \ *• section 7 of the act, an employee in the service of the employer at 

the time the latter elects compensation, who does not affirmatively 
elect compensation, does not come under compensation until he shall 
have remained in such employment for thirty days after the employer 
has filed his election. (Dissenting opinion on this point filed by 
Will J. French.) 

Application for compensation for death. The facts are 
stated in the opinion of the Board. The deceased was held 
not to be an employee within the meaning of the act and the 
applicant was therefore denied compensation. 

W, D. Cardwell, for applicant. 

Gkiy Earl and W. H. Spaulding, for defendant. 

OPINION OF BOARD.— This application was filed on the 
12th day of January, 1912, by the above named applicant, 
Martha A. McAvin, the surviving widow of James J. McAvin, 
deceased, in behalf of herself and minor child, Robt. J. Mc- 
Avin, to adjust a controversy concerning compensation imder 
the ** Employers' Liability Act,'' Chapter 399, Laws of 1911, 
arising out of the death of said James J. McAvin, deceased. 

The admitted facts relative thereto may be briefly stated 
as follows: 

The decedent, James J. McAvin, entered into the employ 
of the City Electric Company, a corporation, the defendant 
herein, under a contract of hire made on or about the 3d 
day of September, 1907, and remained in their employ con- 
tinuously thereafter, in various capacities, down to the 17th 
day of November, 1911. 

On the 14th day of November, 1911, defendant duly and 
regularly filed with this Board an acceptance of the '* Em- 
ployers' Liability Act," (Chapter 399, Laws of 1911). in the 
manner and form required by section 5 of said act, and thereby 
became subject to the ** compensation " provisions of said act. 
Decedent was in defendant's employ at said time under said 
contract of hire and did not at any time thereafter serve upon 
defendant the written notice that he elected not to be subject 
to the *' compensation" provisions of said act, authorized by 
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section 7 of the act, nor did he at any time notify defendant 
that he desired to accept said provisions. 

On the 17th day of November, 1911, at 8 o'clock p. m. 
(three days after defendant elected compensation), decedent 
was found dead in the basement of the electrical plant of 
defendant, at Beach and Mason streets, in the city and county 
of San Francisco, lying on the cement floor in front- of an 
open low-tension electrical switch-board, carrying a 220-volt 
current with a maximum capacity of 600 amperes. A wooden 
cover used as a guard for this switch-board had fallen on 
decedent and partially covered him. When found the body 
was cold. 

At the time of his death, decedent was employed by defend- 
ant as chief operator, with regular hours of employment from 
8 o'clock a. m. to 5 o'clock p. m., and was very often called 
upon to work much later. He was paid $110.00 per month for 
an eight hour day and in addition double wages for overtime. 
He was permitted to keep track of his own overtime and 
determine for himself the amount he was entitled to charge 
as such. 

As chief operator, it was part of decedent's duty to inspect 
from time to time, the working of the various parts of def end- 
ant 's plant. 

For the year prior to his death, decedent earned the sum 
of $1,596.45, of which $1,320.25 represented regular wages, 
and $276.20 overtime, and if his dependents are entitled to 
compensation, under section 8 of the act, they should be 
awarded three times said sum or $4,789.35. 

Decedent left surviving him, a widow, Martha A. McAvin, 
and a minor child, Robt. J. McAvin. Said minor has no legal 
guardian appointed by law or otherwise. 

After the death of decedent and on or about the 12th day of 
December, 1911, said Martha A. McAvin executed the instru- 
ment marked Exhibit **A" and attached to defendant's answer 
herein, which defendant claims releases it from all liability. 

The written notice of the happening of said accident, referred 
to in section 10 of the act, was not served on defendant within 
thirty days thereafter by applicant or by any one in her behalf, 
but defendant knew of decedent's death immediately and was 
represented at the coroner's autopsy held on the 18th day of 
November, 1911, and at the inquest held on the 12th day of 
December, 1911, at which a verdict was rendered, that the 
decedent came to his death by electrocution as the result of 
an accident. 
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Defendant, while admitting all the foregoing facts, upon 
the hearing strongly arged the following points as grounds 
for denying the application in this matter: 

First — That decedent was not killed by accident. 

Second — That if decedent's death was the result of an 
accident, such accident was due to his own wilful ims<2<»nduet. 

Third — That at the time of his said death, de«:-edent was 
not performing service, within the scope of his emplojTnent 
or growing out of. or incidental thereto. 

Fourth — That the accident was not caused bv anv neffli- 
gence on the part of defendant. 

Fifth — That a notice of injury was not served upon 
defendant within the thirty-day period and that defendant 
was prejudiced thereby. 

Sixth — That after the death of said James J. McAvin. the 
applicant. Martha A. McAvin for a good and valuable con- 
sideration, executed and delivered to defendant, the instrument 
attached to their answer marked Exhibit *'A.'' and that this 
instrument was a full and complete release and satisfaction 
of any and all claims that she might or could have against 
defendant by reason of the death of decedent. 

Seventh — That said minor. Robt. J. McAvin. was a proper 
and necessary party to this proceeding and that his mother. 
^lartha A. McAvin. was not his legal guardian and was not 
authorized to represent him herein. 

Eighth — That at the time of his said death, decedent was 
not an employee subject to the compensation provisions of said 
act. 

Under section 16 of the act, after final hearing, the Board is 
only required to make and file its findings upon all facts 
involved in the controversy and its award, stating its deter- 
mination as to the rights of the parties. However, in view of 
the fact that this is the first controversy under * ' compensation 
submitted to the Board for its decision, and as this proceeding 
raises many important questions which are of great interest 
to the people of the State, the Board deems it ad\isable to 
express its opinion upon all the issues raised without regard to 
the fact that the majority of such issues do not affect the 
final determination of the Board. 

As a general rule the burden of proof is upon tlie party 
holding the affirmative, and therefore, the party claiming 
compensation mast show that the conditions of compensation 
exist. These conditions of compensation are set forth in section 
3 of the act. as follows: 
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'*Sec. 3. Liability for the compensation hereinafter pro- 
vided for, in lieu of any other liability whatsoever, shall, with- 
out regard to negligence, exist against an employer for any 
personal injury accidentally sustained by his employees, and 
for his death if the injury shall approximately cause death, in 
those cases where the following conditions of compensation 
concur : 

(1) Where, at the time of the accident, both the employer 
and employee are subject to the provisions of this act accord- 
ing to the succeeding sections hereof. 

(2) Where, at the time of the accident, the employee is 
performing service growing out of and incidental to his em- 
ployment and is acting within the line of his duty or course of 
his employment as such. 

(3) Where the injury is approximately caused by accident, 
either with or without negligence, and is not so caused by the 
wilful misconduct of the employee. 

And where such conditions of compensation exist for any 
personal injury or death, the right to the recovery of such 
compensation pursuant to the provisions of this act, and acts 
amendatory thereof, shall be the exclusive remedy against the 
employer for such injury or death.'' 

The Board will take notice of the filing of the acceptance 
of the act by the employer and when the employer has elected 
compensation, it will be presumed that his employees are also 
under compensation, unless the contrary be shown. 

The burden of proof then is upon the applicant to show : 

(1) That the employee at the time of the accident was 
performing service, (a) within the scope of, (&) growing out 
of and (c) incidental to the employment. 

(2) That the injury for which compensation was claimed 
was approximately caused by accident. 

When this proof has been made, the employee is entitled to 
compensation unless the employer shall affirmatively show other 
facts which would defeat the right to compensation. For 
example, the burden of proof is upon the employer to show 
''wilful misconduct" in the event he relies upon this as a 
defense. 

When an issue of fact arises, this burden of proof may be 
met by direct or circumstantial evidence. Where circumstan- 
tial evidence is relied upon, it must be sufficiently strong to 
justify the Board in drawing an inference of fact from the 
evidence produced. 

The Board is of the opinion that the word ** approximately, " 
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used in subdivision 3 of section 3, is to be given the same 
meaning that has been given the word ** proximate" in law and 
that the applicant for compensation must show that the acci- 
dent was the ** proximate'' cause of the injury. 

Considering then the particular facts in issue : 

First — The cause of death. There was no direct evidence 
relative to this other than the testimony of the physicians. 

Dr. M. E. Magnus, the coroner's physician who conducted 
the autopsy on the 18th day of November, 1911, and Dr. 
Geo. Rothganger, who assisted at this autopsy, both of whom, 
although called by applicant, may be said to be unbiased wit- 
nesses, testified that certain pathological changes affecting 
the body could have resulted only from death by electrocu- 
tion. 

This testimony was not seriously controverted by the other 
physician. Dr. A. K. Bruman, who represented defendant at 
the autopsy. 

All the doctors agreed that all the decedent's organs were 
normal, and that there was no indication of death from any 
other cause. 

Certain witnesses called by defendant were of the opinion 
that a 220-volt current, regardless of the ampereage, could nat 
cause death and basing their conclusion solely upon this belief 
were positive in their testimony that death was not caused by 
electrocution. These witnesses were the employees of the 
defendant and were not expert witnesses. 

There are recorded in the various electrical journals and 
in books dealing with this subject many authentic instances 
where death has been caused by contact with an electrical 
current of less than 220 volts. Douglas Knocker in his work 
on ** Accidents in their Medico-Legal Aspects," at page 275, 
refers to a case where contact with a 65-volt electrical current 
caused death. 

Incidentally, we desire to call attention to the fact that, 
although request was made, defendant failed to cite a single 
authority to the effect that a 220-volt current could not cause 
death, when other circumstances were favorable. 

Just prior to his death, decedent had washed his hands 
and the testimony showed that the cement floor directly 
beneath the switchboard was wet, so that all conditions were 
favorable to the happening of an accident such as this. 

The position in which decedent was found, directly beneath 
the open switchboard, with the cover of that switchboard lying 
on top of him, when taken in conjunction with the testimony 
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of the physicians and in the absence of any testimony to the 
contrary or any other explanation of death would seem to 
conclusively prove that death was caused by electrocution re- 
sulting from an accident. 

Second— The defendant alleges that decedent's death was 
caused by his own wilful misconduct. The burden of proof 
is upon defendant to prove this fact, and since there is not a 
scintilla of evidence upon this issue, it must be found against 
defendant. 

In passing, it should be noted that it is only ** wilful mis- 
conduct,'' that is to say ** intentional misconduct," that justi- 
fies denial of compensation. 

Third — Decedent, as chief operator, had charge of this 
switchboard and as such it was plainly within the scope of 
his employment to inspect the same. But defendant contends 
that his services for the day were over and that he was there- 
fore, at the time of the accident, not performing services 
growing out of his said employment or incidental thereto. 

It appeared that the decedent was authorized to use his 
own discretion in determining the time when his services 
should no longer be required for the day. Decedent had not 
put on his coat and the most reasonable inference to draw 
from the facts in evidence is that he w^ent down to the base- 
ment to look things over before going home ; found something 
that required attention in connection with the switchboard and 
that he was performing service, at the time of the accident, 
growing out of and incidental to his employment as chief oper- 
ator and for which he would have been paid if death had not 
resulted therefrom. 

Fourth — Under section 3 of the act (supra) the right to 
compensation is a right given ** without regard to negligence," 
and therefore, negligence on the - part of the employer or 
employee is immaterial. The Board refused to consider any 
evidence on this issue. 

Fifth — Notice of injury. Although notice of injury required 
by section 10 of Ihe act was not served upon defendant within 
the thirty-day period, yet defendant was not prejudiced there- 
by. It had full notice and knowledge of the happening of the 
accident and at all times was careful to fully protect itself. 
Furthermore, applicant did not know that the present law 
had been passed and therefore it cannot be said that her failure 
to serve such notice was due to any attempt to mislead 
defendant. Injury and intent must both be shown to defeat 
recovery upon this ground. 
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Sixlh — B^^lease of liability. Subsequent to the de^th of 
deesedent. the said applicAut, Martha A. McArin, executed an 
iiiKtrument in the words and fiffures foUowiner, to wit : 

"Whereah. on the 17th dav of November. 1911. James J. 
MeAvin ''also called James MaeArin was in the employ of 
the City Electric Company, a California corporation, and on 
said day was found dead in the basement of the steam plant 
of said corporation, and 

Whereas, at the time of his death, there was due and owing 
him from said corporation his wagres. the sum of Seven t^^'-six 
r^76.W) Dollars. 

Xow. ther€for€, in consideration of the sum of one hundred 
and thirty-two and 85 100 dollars r$l 32.85) from said cor- 
poration, the receipt whereof is hereby acknowledged by the 
undersigned- survi\'ing wife of said James J. McAvin, the 
undersigned hereliy acknowledges receipt in full from said 
corporation of all claims and demands on the part of said 
McAvin. or of the undersigned, against said corporation, 
whether for wa^es due to said McAvin. or otherwise, or at all. 
the undersigned hereby acknowledging to said corporation that 
she attached no blame to said corporation in connection with 
the death of her husband. 

Dated: San Francisco. California. December 12th. 1911. 

fSigned ! Mrs. Martha A. McAvix. 
Witness : 

''Sgd.) Albert A. Perrin.'' 

Defendant claims that the foregoing instrument constitutes 
a full and complete release of all liability. The Board is of 
the opinion that it is not a release but merely a receipt, and as 
such, is not conclusive and may be contradicted by parole 
testimony. 

At the time of his death, there was due to decedent the 
sum of $76-00 and defendant caused applicant to be advised 
shortly thereafter that decedent's name would be carried on its 
payroll until the end of the month of November, 1911. The 
amount mentioned in said instrument and paid to applicant 
coincides with the amount that applicant was informed was 
to be paid to her, unconditionally, as decedent's wages and 
she intended only to receipt for such earnings and did not 
intend, nor did she. release any right or claim that she might 
or could have ag?inst defendant by reason of the death of her 
husband. 
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In passing upon an instrument similar to this, the Supreme 
Court of this State has said: 

*'We think the jury and the trial court were fully warranted 
in finding against defendant on its contention, based upon a 
* receipt in full of all demands,' that the damages here sought 
to be recovered had been settled and paid for by defendant. 
The written receipt did not discharge the indebtedness unless 
it was so intended at the time it was made. Plaintiff testified 
that the receipt was for his wages, and the amount which was 
paid at the time of making the receipt exactly covers his wages 
and the ten dollars defendant proposed to pay on the doctor's 
bill. The plaintiff's testimony looks reasonable, and the jury 
were warranted in acting upon it: Davis vs. Diamond Car- 
riage etc. Company, 146 Cal. 59, 61. 

**She testified that at her request it was read to her by 
Green, the defendant's timekeeper, and that from what he 
read and his explanation of it to her, she was led to believe 
that it was simply a receipt, and upon her request her husband 
signed the paper without reading it. . . . The representa- 
tions by Green to the plaintiff's wife must be considered as a 
representation by the defendant to the plaintiff, and the jury 
was authorized to find that the plaintiff did not understand 
the contents or purport of the instrument: Smith vs. Occi- 
dental and Oriental Steamship Co., 99 Cal. 462, 471." 

Attention is also called to the following quotations from 
California Packers Co. vs. Merritt Fruit Co., 6 Cal. App. 507, 
to wit: 

* * The fact that it stated that the money received was in full 
of all claims and demands must be held to mean the claims 
and demands for which the money was given in satisfaction. 
A receipt may always be explained, and even, the amount of 
money stated in the receipt to have been paid may be shown 
by parole evidence to have been a different sum, if the amount 
or sum mentioned in the receipt may be contradicted by parole, 
there is no reason why the words 'all claims and demands' 
may not also be contradicted or explained. One word in a 
receipt is no more sacred than another." 

Under section 28 of the act, after the happening of . the 
accident, the parties ha^e the right to compromise and settle 
any liability for compensation under the act. Without in any 
way passing upon the rights of this Board to set aside a formal 
release, the Board is of the opinion that, even if the instru- 
ment signed by the applicant, should have been a formal 
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rrwr*^*r. I* ar.<,v,ifl he fHrd in the name of the minv-r '-'j its 
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^i'>**3*t>6n «i to Tfhether or not the d'^'ri^ient at the time '.f his 
d^^th x;ui ;>n enix>lo7^ Aubje^-^ to 'Vimpeiisation. 

.'W'tion 7 of the act reads aii follows : 

' Ar^r employee. aA definfrd in ^nhseinion 1 of the pr»ri:-eii- 
insf v^'tlon Ahall ^^ .subject to the provisions of this art. and 
of anv a^'t amendatorj' thereof. Any employe^, as dennel in 
i<rjl',»8ie^'tion '2 of the p/rer-edinj? se«:'tion. shall he deemetl tr» 
have a/'!:eer>ted and <iihalL within the meaning of sen-tion 3 of 
thisi a/rt. M; MTjhjeet to the provigions of this art and of any 
a^^. HTnerifhtory thereof, if. at the time of the aei-ident up.>n 
whK'h liahility ia elaimed : 

^ 1 , 7*he employer charged with such liability is <uhjei:t 
t/^ the pTOvWumn of this a/^rt. whether the employee has artiial 
TifAMif, thererrf or not: and 

^2; At the time of entering into his eontra«:t of hire, express 
or implied, with nuch employer, such employee shall n«»t have 
(fiven to his employer notice in >\Titing that he elects not to he 
nuhif^d to the provisions of this act. or. in the event that such 
contrarft of hire wa.s made in advance of such employer bei-om- 
intf Miibje^ft to the provisions of the act. such employee shall. 
without ^ving such notice, remain in the service of such 
employer for thirty days after the employer has filed with 
HHu] Vp<fhr<\ an election to be subject to the terms of this act." 
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Leaving out all qualifying words not necessary, in our opin- 
ion the section should be read as follows : 

'*Any employee shall be deemed to have accepted .... the 
provisions of this .... If, at the time of the accident .... 
the employer charged with liability is subject to the provisions 
of the act .... and 

(if) at the time of entering into his contract of hire such 
employee shall not have given notice in writing that he elects 
NOT to be subject to the provisions of the act, or (if) such 
contract of hire was made in advance of such employer becom- 
ing subject to the provisions of the act .... such em- 
ployee shall remain in the service of such employer for thirty 
days after the employer has filed an 'election' to be subject 
to the terms of the act without giving such notice. ' ' 

The phrase **at the time of the accident" relates wholly to 
the employee being, at that time, subject to the provisions of 
the act and does not at all relate to the time when the employee 
becomes subject to the act. 

Under the act, compensation is dependent upon contract. 
The filing of the acceptance by the employer is the offer on his 
part to enter into a contract with his employees for the com- 
pensation therein provided and for the adjustment of r.ny 
dispute that may arise thereunder. 

The only way provided by the act whereby an old employee 
can accept this offer and come under the compensation pro- 
visions of the act, is to remain in the employ of his employer 
for thirty days after his employer's ** election" of compen- 
sation has been filed, during which thirty days he will be, 
and remain, under the negligence law and must bring suit in 
a court of law to recover damages. 

It will seem that the act is defective in not providing a 
method whereby old employees can waive this thirty-day 
period. We however expressly refrain at this time, from 
expressing any opinion as to whether or not an employee would 
be entitled to compensation in the event that he notified his 
employer, prior to the happening of the accident, that he 
desired to waive the thirty-day period. 

In the matter now before us, we are of the opinion that 
employment of decedent was terminated by his death on 
November 17, 1911, three days after defendant filed its accept- 
ance of the act and that he did not remain in the employ 
of defendant for the thirty-day period required to bring him 
under the compensation provisions of the act. That there- 
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for*:. «t ii*«r till**? of tfa*r i*>i*'jd*'iit. d***i(i*Tit iras not an employee 
uj>d»fr 'i'/ij:jj/*'jJHAti^>fi and that therefore- his widow, the appli- 
^^aiirt Lere./j. i« n</t entitled to the relief prayed for. We realize 
tJwrt there are nxany argumenlK to be advanced in support of 
a different ^y^Tjurtru'.'tJon and of the view taken b^' one of the 
m^iffsi^j^ni of thiJ^ h^/nrd. yet despite this faet. we l>elieTe that 
the '^^jfiJstru'ftion that we have given to this section is the 
pr^/^r 4i)fyn«truetion to J>e iriven and that any defect that may 
ea^iirt in the law, mwii 1-k, remedied by the legislature and not 
hy the '3<ryurt« or by this Board. 

(Mir de'riision is baw?d solely upon our interpretation of said 
«jetJon 7 of the aet aU>ve quoted. 

Appli^fation denied and award ordered for defendant. 

J>at/^1 Mareh h. J 912. 

A. J. PILLSBURY. 
WILLIS I. MORRISON. 



lytmt'ntiua opirji'^n of Will J. French. 

In ii'isintutinu from the majority opinion of the Industrial 
Acj'UUmt I^>ard, so far an the de^rision is concerned, as laid 
down in the third, fourth and fifth conclusions of law in the 
award, I do m in the belief that the spirit and letter of the 
\Umit\ntrry KmpJoyers' Liability Act warrant such dissent. 

jHm<m J. McAvin was found dead in front of an auxiliary 
Kwitchboard of the City Electric Company on the evening of 
November 17, 1911, at its plant situated at the comer of 
I^each and >Iaw>n streets, San Francisco. Three days before 
that date, on November 14, 1911, the City Electric Company 
accepted the compensation provisions of the law. 

The division of opinion between the members of the Board 
hin^^^ upon the interpretation to be placed on paragraph (2) 
of section 7 of the act, which defines employees subject to 
the law. These employees are divided into two classes, those 
entering into their employment after the employer has 
accepted (compensation, and those already employed when the 
employer accepts. The first class must give notice in writing of 
election *'not to be subject to the provisions of this act'' at 
the time of entering employment. The second class, the older 
employees, are given thirty days in which to decline compensa- 
tion by '* giving such notice,'' i. e., election in writing not to be 
subject to the ^^provinions of this act." 

The question at issue is : Does compensation or liability gov- 
ern the relations })etwecn employers and the older employees 
during the thirty -day period? 
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Workmen's compensation laws are designed to protect men 
and women engaged in industry who may be injured. This 
is done in different ways by different law^s, according to the 
country or state. All these laws have a schedule or plan ov 
financial payments to the injured. 

Employers in California have the exclusive right to first 
accept compensation. It matters not how anxious the employees 
may be to receive the benefits of compensation, unless the 
employer makes the initial move by registering with the Indus- 
trial Accident Board, and thereby enters into contractual 
relations with the State of California, the employees are pre- 
vented from leaving the liability side of the law. 

The wage-earners the world over are in favor of compensa- 
tion laws, although there are differences of opinion as to the 
form such laws should take. The absence of equal option 
on the part of the employers and employees under California's 
liability law necessitates the broadest possible construction of 
the statute in order that substantial justice may be done. 

It may be argued that employees have the same right first 
given to employers of contracting or agreeing to compensation. 
This is nominally true, but that freedom which is the essen- 
tial part of a contract or agreement is missing under our 
economic conditions. If the employer decides upon the com- 
pensation method, duly registers with the Industrial Accident 
Board and makes his arrangements to carry compensation in- 
surance, it is unlikely that an employee who prefers the old 
common law of liability will stand in the employer's way. 

A situation whereby an employer would be unacquainted 
with his exact standing, even for thirty days, would be an 
injustice to him. The law gives him the first option. After 
accepting compensation, and immediately notifying his em- 
ployees as required by law, he should be enabled to determine 
his status. Experience in California tells us that some 
employers carry their own insurance, when they accept the 
compensation provisions. Possibly they could not afford 
to do this under the liability side of the law, for occasionally 
heavy damages are awarded to injured men where there is 
negligence or carelessness. Within the last few months in 
the State of California a check for $92,000 was paid to a man 
severely hurt. If an employer has notice in writing from ah 
employee that compensation is not acceptable, as provided by 
law, then the employer can determine his future course and 
protect himself accordingly, either by securing liability insur- 
ance or in some other way. 

4 ABB 
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It will be admitted that an employee should not operate 
under both liability and compensation for a period of thirty 
davs, with the law as it now stands. 

Section 3 states that the employer and employee are sub- 
ject to the provisions of this act ** according to the succeeding 
section hereof at the time of the accident.'' Further on in 
the same section it is laid down that option (compensation or 
liability) can only be exercised when the injury is caused by 
** personal gross negligence or wilful personal misconduct of 
the employer, or by reason of his violation of any statute 
designed for the protection of employees from bodily injury." 
This section shows that, except for the reasons given, there 
must be a fixed condition, either compensation or liability. 

An employer accepts compensation for some good and suffi- 
cient reason or reasons. It matters net whether it be the 
belief in a more humane way of treating those injured while 
at work, or to avoid the possibilities of having to pay heavy 
damages in case of a lawsuit. Suffice it to say that the 
employer, by his act, over which he has complete control, 
accepts compensation from the minute he registers and thereby 
implies a desire that his factory or plant should operate under 
that system. 

To say that a man entering employment the day after regis- 
tration is immediately under compensation unless he elects 
in writing not to accept, and that an older employee must 
wait thirty days before compensation applies, is a discrimina- 
tion opposed by the spirit of the law. 

If the older employee were required to accept compensation 
by giving ** notice in writing," there would not be the least 
doubt of the letter of the statute. But it is clearly stated that 
he must decline compensation by giving *' notice in writing," 
and within a time limit of thirty days. Therefore the impli- 
cation is that he is under compensation and can only choose the 
liability side of the law by committing his desire to paper and 
presenting the document to the employer. 

It may be necessary to have a variance between old and new 
employees under an elective compensation law. There are 
thousands of men — in the building trades industry, for instance 
— ^whose work necessitates frequent change of employers. No 
settled condition could prevail under compensation unless pro- 
vision were made for this changing status of employers and 
employees. 

A different situation confronts the old employees. After 
the employer has, possibly for months, and ofttimes acting 
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upon legal advice, decided to ** elect" compensation, he does 
so without consulting his employees. The latter should have 
the right of ascertaining what the decision means to them, and 
time is necessary to do this. Option is given these employees. 
They want to study ** liability'' and ** compensation" and make 
their selection accordingly. 

Section 7 (paragraph 2) says that an old employee shall be 
*' subject to the provisions of the act" if he shall *' without 
giving such notice, remain in the service of such employer for 
thirty days after the employer has filed with said board an 
election to be subject to the terms of this act." 

That paragraph may justly be interpreted to mean that 
compensation may be declined in favor of liability by giving 
**to his employer notice in writing." Also that all option is 
lost to the old employee who fails to so decline compensation 
within the time limit, and, after the expiration of thirty days, 
there shall be no doubt, and both employer and employees, old 
and new, are fully bound by the compensation law. 

It is unlikely that an employer would raise the contention 
that an old employee was not under compensation until the 
expiration of thirty days if negligence or carelessness caused 
injury or death. The lower compensation schedule would be 
preferred to the possibility, or probability, of a heavy damage 
award from a jury. 

The City Electric Company wanted compensation to govern 
its relations with its employees from and after November 14, 
1911. That is proved by the voluntary acceptance of the com- 
pensation provisions of the Roseberry law on the date men- 
tioned. 

Mr. McAvin was a thoroughly competent electrician. That 
was admitted on all sides. He had worked for the City Electric 
Company for years. He knew the heavy death toll paid 
annually by electricians. Knowing that any day may be 
the last to a man engaged in this hazardous occupation, it 
may fairly be said that Mr. McAvin, had he wished to accept 
the liability part of the law and decline compensation, would 
have given the City Electric Company written notice before 
his death. He had three days in which to do this, and while 
the law gave him thirty days, yet the period is exclusively 
reserved for declination of compensation and acceptance of 
liability by a ** notice in writing" to the City Electric Com- 
pany. No such notice was given. 

If John Doe had been electrocuted at the same time as was 
Mr. McAvin, and had entered the employ of the City Electric 
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Company on the same day — November 17, 1911 — John Doe's 
widow would, in all probability, have received an award equal 
to three times her husband's annual average earnings. 

Mr. McAvin's widow and child are denied equal award, 
though his record of service covered a period of years, owing 
to the construction given to the thirty-day period in which 
the deceased had the option of refusing compensation by accept- 
ing liability, which option was not used up to the time of 
death. 

I therefore dissent from the majority opinion of the Indus- 
trial Accident Board ruling against jurisdiction in this case 
for the reasons hereinbefore set forth. 

WILL J. FRENCH. 

Note. — On April 19, 1912, applicant filed, in the Superior Court in 
and for the City and County of San Francisco, an application for the 
review of the award of the Board, denying comx>ensation, rendered in 
pursuance of the foregoing opinion. After hearing, the court under date 
of August 29, 1912, entered its order, sustaining the award rendered by 
the Board herein. 



(No. 2— April 25, 1912.) 

HARRY CHRIST, Applicant, vs, PACIFIC TELEPHONE 
AND TELEGRAPH COMPANY (a corporation). De- 
fendant. 

Burden of Proof — Nature and Extent of Disability — Loss of 
Earning Capacity. — The burden of proof is upon the person claim- 
ing compensation, to prove the nature and extent of his disability 
and also the probable loss of earning capacity resulting therefrom. 

Rule of Construction. — ^The provisions of the act are to be liberally 
construed, with a view to effect its objects and to promote justice. 

Partial Disability — Construction of Term. — ^The term "partial disa- 
bility'* as used in section 8, subdivision 2-6 of the act, is not to be 
restricted to physical capacity merely, but includes such injuries 
as circumscribe the workman's area of employment and lessen his 
wage-earning capacity. 

Increased Risk — Suitable Employment. — ^The mere fact that by 
reason of the injury sustained, the risk would be greater in follow- 
ing the old employment, does not necessarily carry with it the impli- 
cation that the employment is unsuitable. The additional risk may 
be small or may be slightly increased, and one that that class of 
employment would readily assume. 
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Particular Injury — Loss of Eye. — ^The loss of an eye by a laborer 
does not materially increase the risk of the employment or render 
the employment unsuitable. 

Wage-Earning Capacity — Particular Injury — Loss of Eye — Par- 
tial Disability. — Loss of an eye, by the applicant, a laborer, con- 
sidered, and, from the facts found, held to circumscribe his area 
of emplo3nnent, lessen his wage-earning capacity, and to constitute a 
permanent "partial disability" within the meaning of the act, and 
to entitle the applicant to the compensation fixed by the act, that 
is, 65 per cent of his probable weekly loss of wages. 

Application for compensation for loss of an eye. The facts 
are stated in the opinion of Board. Applicant was awarded 
one hundred ($100.00) dollars for medical and surgical treat- 
ment, etc., ninety -six and 52/100 ($96.52) dollars for the period 
of total disability and the further sum of one and 30/100 
($1.30) dollars per week during the remainder of the fifteen- 
year period limited by the act. 

Tlios. V, Wickes and Francis M. Colvin, for applicant. 
Fillshiiry, Madison & Sutro, for defendant. 

OPINION OF BOARD.— This application was filed by the 
above named applicant, Harry Christ, to adjust a controversy 
concerning compensation under the *^ Employers' Liability 
Act," Chapter 399, Laws of 1911, arising out of an injury 
sustained by applicant on the 14th day of December, 1911, 
while in the employ of the above named defendant, Pacific 
Telephone and Telegraph Company, a corporation, at the 
city of Stockton, California. 

It appears that the applicant entered into the employ of 
defendant on said day as a laborer and was to receive the sum 
of $2.25 per day for his services. Defendant was laying its 
cables in one of the streets in said city and applicant was put 
to work breaking up the concrete pavement on said street along 
with a fellow-laborer, one Nick Andrews; Andrews holding a 
gad and applicant swinging a sledge. Upon striking the gad 
a piece of metal flew from it and lodged in applicant's left 
eye, completely destroying the sight of the eye. 

After the happening of the accident, applicant was taken to 
the Saint Joseph's Home and Hospital at Stockton for treat- 
ment and on the 19th day of December, 1911, his injured eye 
was removed by Dr. Barton J. Powell, who attended him 
while in the hospital and for some time thereafter. 

Under ordinary circumstances a person will completely 
recover from an operation of this character in three weeks or 
a month and will then be able to resume hard labor. Here, 
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however, inflammation set in and although applicant was dis- 
charged from the hospital on the 30th day of December, 1911, 
as a matter of fact he did not fully recover from his injury 
until the 25th day of February, 1912. Applicant then became, 
and ever since said time has been and now is, physically able 
to perform the work of a day laborer and was then and now 
is, fully relieved and cured of the effects of the injury, except 
that by reason thereof, he has lost the entire sight of his left 
eye. 

Section 8 of the act provides that: 

**Sec. 8. Where liability for compensation under this act 
exists the same shall be as provided in the following schedule : 

(1) Such medical and surgical treatment, medicines, medical 
and surgical supplies, crutches and apparatus, as may be 
reasonably required at the time of the injury and thereafter 
during the disability, but not exceeding ninety days, to cure 
and relieve from the effects of the injurj^ the same to be pro- 
vided by the employer, and in case of his neglect or refusal 
seasonably to do so, the employer to be liable for the reasonable 
expense incurred by or on behalf of the employee in providing 
the same ; provided, however, that the total liability under this 
subdivision shall not exceed the sum of $100.00. 

(2) If the accident causes disability, an indemnity which 
shall be payable as wages on the eighth day after the injured 
employee leaves work as the result of the injury, and weekly 
thereafter, which weekly indemnity shall be as follows : 

(a) If the accident causes total disability, sixty-five per cent 
of the average weekly earnings during the period of such total 
disability; provided, that if the disability is such as not only 
to render the injured employee entirely incapable of work, but 
also so helpless as to require the assistance of a nurse, the 
weekly indemnity during the period of such assistance shall 
be increased to one hundred per cent of the average weekly 
earnings. 

(h) If the accident causes partial disability, sixty-five per 
cent of the weekly loss in wages during the period of such 
partial disability. 

(c) If the disability caused by the accident is at times total 
and at times partial, the weekly indemnity during the periods 
of each such total or partial disability shall be in accordance 
with said subsections (a) and (h) respectively. 

(d) Said subsections (a), (b) and (c) shall be subject to 
the following limitations: 

Aggregate disability indemnity for a single injury shall not 
exceed three times the average annual earnings of the employee. 
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If the period of disability does not last more than one week 
from the day the employee leaves work as a result of the acci- 
dent no indemnity whatever shall be recoverable. 

If the period of disability lasts more than one week from 
the day the employee leaves work as the result of the accident, 
no indemnity shall be recoverable for the first week of the 
period of such disability. 

The aggregate disability period shall not, in any event extend 
beyond fifteen years from the date of the accident. ' ' 

The defendant admits that it is liable for compensation under 
the foregoing schedule as follows, to wit : 

(1) The reasonable expense incurred by applicant in pro- 
viding necessary medical and surgical treatment and supplies, 
which amount defendant stipulated the full sum of $100.00, 
the limit, fixed by subdivision 1 of the above section. 

(2) One hundred per cent of applicant's wages during the 
time that he was so helpless as to require the assistance of a 
nurse, it being stipulated that said amount should be allowed 
during the entire period of his confinement in the hospital, 
exclusive however, of the first week after the accident, for 
which no indemnity is allowed under the act. 

(3) Sixty-five per cent of applicant's wages during the period 
of total disability, it being stipulated that both parties were 
to accept the opinion of the physician as to the time when 
applicant should be physically able to resume his work. 

(4) Sixty-five per cent of applicant's loss of wages during 
the period of partial disability fixed by the Board. 

From the foregoing statement, it will be seen that the only 
question in dispute is ^*Has the loss of an eye by the applicant, 
a laborer, caused permanent, partial disability within the 
meaning of subdivision 2-1) of section 8, supra, it being admitted 
that the sight of the other eye was not impaired by the accident 
and that the applicant in all other respects has fully recovered 
from the effects of his injury." In other words, what is the 
meaning of the words ^^ partial disability" as there used. 

If there is a partial disability, then under subdivision 2 of 
section 9 of the act : 

''The weekly less in wages referred to in section 8, shall 
consist of the difference between the average weekly earnings 
of the injured employee, computed according to the provisions 
of this section,^ and the weekly amount which the injured 
employee, in the exercise of reasonable diligence, will probably 
be able to earn, the same to be fixed as of the time of the acci- 
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dent, but to be determined in view of the nature and extent 
of the injur>." 

The applicant stronjrly ur^es that his injury is of such a 
nature and extent that even though the sight of his remaining 
eve is not in anvwise aiTe«rted and even though he mav be 
physieally able to do work of the same character as that done 
prior to the injury, still owing to the loss of his eye. his area 
of emplovTnent Is eircumscribed and he will not be able to com- 
pete on terms of equality with other laborers, and that the risk 
of accident is increases so that his injurj' is a '* permanent 
partial disability *' whi^-h will result in the loss of wage earn- 
ings and for which he Is entitled to compensation fur the full 
fifteen year period. 

The defendant urges that when applicant becomes physically 
able to do the work of a day laborer, there can be no ''partial 
disability'' and that, therefore, compensation should cease. 

In its opinion filed in the matter of Martha McAvin et al., 
Applicants, vs. City Electric Company, sl corporation. Defend- 
ant, the H^iard called attention to the fact that the burden of 
pnxif is not changed by the compensation act, and that the 
burden is upon the person claiming compensation, to show all 
the facts necessary to entitle him to relief under the act. 
Thus, the applicant mast show the nature and extent of his 
disability and also the probable loss of earning capacity result- 
ing therefrom. In the matter now before us. but very little 
evidence was presented upon this point and the evidence pre- 
sented was not satisfactory. However, both parties suggested 
that the matter be left entirely to the Board and that the 
Board should be at libertv to examine all available statistics. 
draw its own conclusions and make its award in accord there- 
with. 

As we have stated, the question first to be considered is the 
meaning of the words *' partial disability'' as used in section 
S. subdivision 2-3 of the act. Does ''partial disability" in- 
clude only physical disability to do the work heretofore done, 
or does it include the case where the injury partially excludes 
the workman from his former employment and makes him less 
able to obtain work, though it would not make him unable to 
do the work if he could obtain it ? 

A man might be able to do the same work that he could 
have done prior to the accident, but by reason of the injury 
might be exposed to a greatly increased risk, thereby making 
it unfair and unreasonable to require him to rCvSume his former 
occupation or to refuse him compensation if he did not. So 



REPORTS OF CASES. 23 

that if the words are to be construed in the narrow sense and 
are to be restricted to the physical power to do the work, the 
Act would be productive of the greatest injustice. 

Compensation legislation is primarily intended to reimburse 
a workman injured through an industrial a^^cident for any 
financial loss that he may sustain thereby. Such legislation 
does not ordinarily take into account pain endured as a result 
of the accident or disfigurement that may result therefrom. 
It is the wage earning ability which alone enters into consid- 
eration and the amount of compensation is made dependent 
upon the probable loss of wage earning, to be determined in 
view of the nature and extent of the injury. It would seem 
then, as a general principle, that a workman has brought him- 
self within the meaning of the act, when he shows that by 
reason of an accident arising out of and in the course of his 
employment, he has sustained an injury which circumscribes 
his area of employment and lessens his earning capacity, and 
this whether or not the injury has diminished his physical 
capacity to follow his former occupation. 

Adolph S. Hedeger, the chief foreman of the underground 
construction for defendant, and a witness called in behalf 
of defendant, was asked, **If two men applied, one with one 
eye and the otfier with two eyes, would you select the one with 
two eyes, other things being equal?" and in reply testified, 
'*I would— this probably would be the tendency of the fore- 
men that I control.'' 

Employers generally discriminate against a one-eyed man 
and in favor of a man with unimpaired vision. 

An examination of the various compensation acts and of the 
decisions thereunder show that ** disability " is usually con- 
strued to mean more than mere physical incapacity to do work. 
For example., the workmen's compensation act of the State of 
Washington (Chap. 74, Session Laws 1911) defines ** perma- 
nent partial disability" as **the loss of either foot, one leg, one 
hand, one arm, one eye," etc., and provides that: 

**For any permanent partial disability resulting from an 
injury, the workman shall receive compensation in a lump sum 
in an amount equal to the extent of the injury, to be decided 
in the first instance by the department, but not in any case to 
exceed the sum of $1,500.00. (Section 5, subdivision 3-/.) " 

The Board is therefore of the opinion that the words ** par- 
tial disabilitv ' ' as used in the section of the act above cited are 
not to be restricted to physical capacity merely, but include 
such injuries as circumscribe the workman's area of employ- 

5 ABB 
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ment and lessen his wage earning capacity, and that the injur>' 
sastained by the applicant is a '* permanent partial disability" 
within the meaning of the act. 

The next question to be determined is the probable weekly 
loss in the wage earning capacity of the applicant, to be com- 
puted in accordance with section 9, subdivision 2, supra. 

Ability to earn is mainly dependent upon the following 
factors (Visual Economics by Magnus & Wurdeman. page 26, 
cited by attorneys for applicant) : 

(1) Unimpaired functional power of bodily organs. 

(2) Technical knowledge and skill required to carrj' on the 
vocation. 

(3; The ability of the individual to compete in the labor 
market. 

These factors cannot be regarded as equal in value, the first 
two being of nearly equal value, while the third is of much less 
value. 

Taking these factors up in the order above: 

(1) Functional poufr of bodily organs. Within a compara- 
tively short time, applicant's remaining eye will adapt itself 
to the double duty required of it and the loss of the other eye 
will not materially impair the functional power of his body to 
perform the common labor for which he has fitted himself. 
The applicant testified that he would be exposed to a greater 
risk in following his occupation. The mere fact that the risk 
would be greater does not carry with it the implication that 
the emplojTnent is unsuitable, because the additional risk might 
be small, or it might be very slightly increased by reason of the 
injury and one that that class of employment would readily 
assume. {Eyre vs. Iloughton, etc., Vol. Ill, Butterworth 's 
Workmen's Compensation Cases (England), 250.) 

The Board has found that the risk to applicant is not materi- 
ally increased and that the same employment followed prior 
to the accident is not unsuitable after the accident. 

(2) Technical knowledge. Applicant's technical knowledge 
and skill were in nowise impaired by the accident. 

(3) Ability to compete. The Board is of the opinion that 
applicant's ability fairly to compete in securing employment 
is permanently and substantially diminished and that the 
amount which he will be able to earn, in the exercise of reason- 
able diligence, will in view of the nature and extent of his 
injury be su})stantially less than the amount he could have 
otherwise earned. 

As has been stated, employers generally discriminate against 
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a one-eyed man and in favor of a man with unimpaired vision. 
This fact is clearly shown by the testimony of Adolph Hede- 
ger, a foreman in the employ of respondent, to which reference 
has been made. It does not appear necessary to analyze the 
reasons for this discrimination since the Board has only to 
determine the loss which applicant sustains through his in- 
ability to compete on equal terms with his fellow laborers. 

A very thorough examination has been made of the various 
statistics, compensation acts and of the decisions of the various 
states and foreign countries, in order to determine a general 
rule w^hich might be laid down to cover this loss of earning 
power. 

The author of ** Visual Economics" {supra) attempts to work 
out a mathematical formula, based upon the factors entering 
into the wage-earning capacity, for use in determining the loss 
sustained through the various forms of impairment of vision, 
but so much has to be assumed as a basis of forecalculation 
that there seems to be little room for calculation, and the loss 
of earning power must be fixed as most states and countries 
appear to have fixed it — so far as formulating a general rule 
is concerned — arbitrarily, save as sound judgment may modify 
arbitrary rules in order to make them fit the facts in any par- 
ticular case. 

An examination of statistics shows a wide diversity of 
opinion as to the loss of the earning capacity resulting from 
the loss of an eye. In the various foreign countries where 
compensation acts govern, an allowance is made ranging any- 
where from 20 per cent of the amount allowed for total dis- 
ability to 50 per cent of such amount. 

The legislatures of several of the states in their compensa- 
tion acts have fixed an arbitrary amount to be allowed for 
certain specified injuries. In some instances this amount is the 
only amount allowed to an injured workman, while in other 
states the amount fixed is an amount which is allowed in addi- 
tion to the compensation for partial disability fixed by the act. 

For the purpose of illustrating the allowances made, atten- 
tion is called to the compensation acts of the following states : 

Massachusetts Compensation Act, Chapter -751, Laws 1911 : 

For partial disability, 50 per cent of the loss of weekly wages 
($10.00 maximum limit per week) for a period of three hun- 
dred weeks. 

Section 11, part 2 of the act, provides: **In cases of the 
following specified injuries the amounts hereinafter named 
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shall be paid in addition to all other compensation * * *. 
(fe) For the loss by severance of either hand at or above the 
wrist, or either foot at or above the ankle, or the entire and 
irrevocable loss of the sight of either eye, one half the average 
weekly wages of the injured person, but not more than ten 
dollars nor less than four dollars per week, for a period of 
fifty weeks.'* 

Nevada Compensation Act, Chapter 183, Laws of 1911 : 

For partial disability, 60 per cent of the weekly loss of wage 
earnings so long as disability shall exist, with a maximum 
limit, however, of $3,000.00. 

Section 6 * * * provides: **That in addition to the fore- 
going pa^Tnents, if the injured person loses one foot, one hand 
or one eye, he shall receive during a full period of five years 15 
per cent of his average weekly earnings, provided that in no 
case shall all the payments received herein exceed in any month 
the whole wages earned when the injury occurs, nor shall the 
added percentage continue longer than to make all payments 
aggregate $3,000.00." 

New Jersey Compensation Act, Chapter 95, Acts 1911 — 

Departs somewhat from the scheme of the acts above cited 
in that while it allows a certain specified weekly payment for 
partial disability. 

Section 11 (c) of said act provides: **For disability partial 
in character but permanent in quality, the compensation shall 
be based upon the extent of such disability. In cases included 
in the following schedule, the compensation shall be that named 
in the schedule, to wit : Eye — For the loss of an eye, fifty per 
cent of the daily wages during one hundred weeks. ' ' 

Illinois Compensation Act, Senate Bill No. 283 — 

Seems to recognize that certain disabilities cause loss of 
earning power even though they do not make the injured 
party physically unable to resume his former occupation. 

Section 5 (c) of said bill as passed by the legislature pro- 
vides : * * If an employee, by reason of any accident arising out 
of and in the course of his employment, receive am- serious 
and permanent disfigurement to the hands or face, but which 
injury does not actually incapacitate the employee from pur- 
suing his usual or customary emplojonent so that it is possible 
to measure compensation in accordance with the scale of com- 
pensation and the methods of computing the same herein pro- 
vided, such employee shall have the right to resort to the 
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arbitration provisions of this act for the purpose of determin- 
ing a reasonable amount of compensation to l>e paid to such 
employee, but not to exceed one quarter i.J'i of the amount of 
his compensation in case of death.'' 

Attention is also called to the compensation acts of Mary- 
land, ^lontana, and Washington. 

The various insurance companies which issue personal acci- 
dent policies show just as great a divergence in the amounts 
allowed as do the various state acts and the amounts allowed 
by the administrative boards in foreign countries. For exam- 
ple. The Royal allows one sixth as much for the loss of one eye 
as for the loss of two; The ^Etna allows one eighth; The 
Travelers allows one third and the Pacific ^lutual and Accident 
Life each allow one half. 

Applicant asked the Board to allow an amoiuit to be deter- 
mined in accordance with the mathematical calculations laid 
down in *' Visual Economics," supra, while on the other hand, 
defendant cited certain English eases to show that no allow- 
ance should be made after the applicant is able to resume work. 

In addition to those cases cited by defendant, the Board 
has examined all other available reports from the English, 
New Zealand, and Canadian cases, and its conclusions nuiy be 
summed up by the following quotation : 

**The opinions and awards of different arbitrators vary 
enormously as to what effect is produced upon a workman by 
the loss of one eye. Awards which appear to be exactly 
opposite and to deal with the same class of cases have been 
given, in the one case holding the injured man can do his old 
work, in the other case holding he cannot. In each case the 
Court of Appeals appears to consider the question to be chiefly 
one of fact — at all events, the awards have not been dis- 
turbed." (Douglas Knocker, Accidents in their Medico-Legal 
Aspect, page 935.) 

The foregoing citations and references show the impossibility 
of formulating any general rule from the statistics now avail- 
able, and further that in the event any such rule should be 
formulated such rule should be modified as sound judgment 
may require to fit the particular facts in each case. 

In ** Visual Economics," (si/pra), the author fixes the loss 
of earning power in oc(»upations requiring a high visual re- 
quirement, at a much larger percentage of the wage earning 
than he does for those reciuiring low powers of vision. One 
can readily appreciate that such nuist ])e the case. 
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The applicant, Harry Christ, was by occupation a laborer, 
arid as such the Board in the exercise of its judgment found 
that the loss of his eye caused permanent partial disability and 
fixed his loss in wage-earning capacity at the sum of $2.00 per 
week, and as provided by section 8, subdivision 2b of the act, 
allowed him 65 per cent of this amount or $1.30 per week 
during the remainder of the full fifteen-year period limited by 
section 8, subdivision 2d of the act, or until otherwise ordered 
by the Board. 

For the reasons above stated, we are of the opinion that the 
applicant should be awarded the compensation fixed. 

A. J. PILLSBURY. 
WILL J. FRENCH. 
WILLIS I. MORRISON. 
Dated April 25, 1912. 



(No. 3— March 6, 1912.) 



FRED MILLER. Applicant, vs, STATE OF CALIFORNIA, 

Defendant. 

This application was filed by Fred Miller, an employee of 
the State of California, to recover compensation for an injury 
to his right eye caused by an accident arising out of and in the 
course of his employment by the State, during the construction 
of a dam at Ukiah. Miller first presented his claim for com- 
pensation to the State Board of Control, which claim was 
rejected by that Board on the advice of the Attorney General. 
A dispute having arisen between Miller and the State, upon 
the rejection of his claim, this application was filed. 

Fred Miller, in propria persona, for applicant. 
U, S. Webb, Attorney General, for defendant. 

MINUTE ORDER BY THE BOARD.— The case of Fred 
Miller vs. The State of California, being set for this date, and 
it appearing to the Board that the claim had been previously 
presented to the Board of Control and had been rejected by 
that Board on the advice of the Attorney General, to the effect 
that the State was jaot under compensation; and it further 
appearing that an award under such conditions would be of no 
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avail, the Industrial Accident Board refused to hear said case 
or to permit the introduction of any testimony therein or to 
consider the application, on the ground that the Board had no 
jurisdiction in the matter. 

The Board ordered that the application be dismissed without 
prejudice. 

The Board informally stated to applicant that section 5 of the 
act was ambiguous and, in the opinion of the Board, should be 
construed to bring the State under the compensation provisions 
without filing election. But that this construction could be 
finally settled only through a decision of the Supreme Court of 
the State. The Board advised applicant that a speedy deter- 
mination of his rights could be secured through an application 
to the Supreme Court for a writ of mandate directed against 
this Board. 

AARON L. SAPIRO, Secretary. 
March 6, 1912. 



Note. — On April 16, 1912, upon the application of Fred Miller, in a 
proceeding entitled Fred Miller ^ Petitioner, vs. A. J. Pillshury ct at., 
Defendant, an alternative v^'rit of mandate was issued by the Supreme 
Court of the State of California, directed to this Board, ordering the 
Board to show cause why it should not hear and determine the controversy 
referred to in the foregoing order. After final hearing, in an opinion 
rendered on November 20, 19] 2, the Supreme Court denied the application 
for the writ of mandate, upon the ground that the State was not subject 
to the compensation provisions of the act and that, therefore, the Indus- 
trial Accident Board did not have jurisdiction in the matter. 

The opinion rendered, which has not yet been published in the Cali- 
fornia Reports, may be obtained upon application to the clerk of the 
Supreme Court. 
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disappeared by the 8th day of March, 1912. Applicant con- 
sulted Dr. Abbott, or his assistant, on the fourth, seventh and 
eighth days of March, 1912, and during this time was furnished 
such medical treatment as his case demanded. 

Applicant testified that while under Dr. Abbott's care he met 
a man **from up the country," whose name he did not know, 
who advised him to see the attorneys who now represent him, 
and that after seeing them he consulted Dr. Gilbert ^I. Barrett, 
a physician recommended by his attorneys, and had an X-ray 
plate taken of his back. Applicant testified that he consulted 
Dr. Barrett two or three times and then went to Dr. Walton 
Preston for treatment on the twenty-fourth day of ^larch, 
1912, and that he was under Dr. Preston 's care upon the date of 
the hearing. 

Applicant knew that Dr. Abbott, acting under instructions 
from defendant, was readv to furnish all necessarv medical 
and surgical attention and supplies, but after the eighth day of 
March, 1912, he never applied to Dr. Abbott or defendant for 
any further treatment, and without justification determined 
not to submit himself for treatment. 

Although Dr. Abbott told applicant that defendant would 
allow him the compensation fixed by the act, and explained 
what this compensation would be, applicant did not make any 
claim or demand on defendant for compensation prior to the 
filing of his application herein. This application was filed on 
March 21, 1912, and on the twenty-second day of that month 
defendant was served with a notice of injury and a claim for 
compensation, which fixed the date of the accident as the 
twenty-seventh day of February, although applicant testified 
that the accident occurred some days prior to that date, and 
must have knowTi this when the notice was served, so that it 
would seem that his only purpose in fixing the wrong date was 
to bring this notice within the thirty-day period limited by 
section 10 of the act. 

At the conclusion of the hearing applicant applied for and 
was granted leave to file, and did file, an amended application 
to correspond to his proof. The allegations in this amended 
application will be referred to later. 

Counsel for defendant in their argument presented the fol- 
lowing points : 

First — The merits of the case, (a) The cause, nature and 
extent of the injury; (h) The right to an allowance for medical 
care and attendance. 

Second— The jurisdiction of the board. 
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Barrett, when in fact his charge was only $5.00, by stating that 
the former was an oversight and the latter a mistake in names 
made by a clerk in their office, the Board does not feel that 
the explanation offered is satisfactory. 

(a) The cause and nature and extent of the injury: For the 
reasons above stated, the Board has attached but little import- 
ance to the testimony given by the applicant, except in the 
particulars where his testimony was corroborated by the testi- 
mony of other credible witnesses. Yet the testimony, when 
so viewed, does show that applicant did in fact meet with an 
injury on the sixteenth day of February, 1912, caused by an 
accident arising out of and in the course of his employment 
with defendant, and that although applicant continued to 
perform heavy labor until the twenty-eighth day of February, 
his condition then became such as to totally disable applicant 
and required him to refrain from all labor. 

Upon the hearing, the X-ray plate above referred to showed 
that the articulate process of the fourth lumbar vertebra on 
the left side of applicant's spinal column had been crushed 
into the fifth lumbar vertebra, causing a curvature of the spine. 
Applicant claimed that the injury described was caused by the 
accident on February 16, 1912. 

The consensus of the medical testimony was to the effect, 
(1) That the abnormality shown on the plate must have existed 
for some time prior thereto; (2) That it would be impossible 
for a man who sustained the shock resulting from an injury 
such as shown on the plate to continue working; (3) That at 
most the injury caused a muscular strain, and (4) That this 
strain was not serious. 

The phvsician called by applicant testified substantially as 
follows: 

Dr. Ferdinand Freytag (the physician who made the plate) : 
**The injury shown upon the plate is over a month old.'' 
(X-ray was taken on March 12.) 

Dr. Walton Preston: **A man who sustained such an injury 
could not work for three days thereafter ; that is why I think 
the curvature is not recent. The applicant can do hard manual 
labor now. The muscular condition I regard as of no conse- 
quence. While the existing condition was brought about by 
some sprain, it is not a definite injury. ' ' 

Dr. Gilbert M. Barrett: ''I do not think that the accident 
described could have caused this injury, although I could not 
say definitely. Crushing would have to be produced by a 
weight directly straight or laterally. I do not think it possible 
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that a man receiving such an injury as is shown on the plate 
could work at hard labor. In my examination, I saw nothing 
that seemed to be out of the ordinary, except the curvature of 
the spine. From the physical examination, I was unable to 
detect any muscular disability which would prevent continuance 
of labor, since it had already been done subsequent to the 
injury. " (Dr. Barrett examined applicant about the tenth day 
of March, 1912.) 

Dr. Clark L. Abbott (defendant's physician) : '*! told 
applicant that I thought he had strained some of the muscular 
attachments and that he would have to lay off for possibly two 
weeks. There was considerable muscular rigidity when I first 
examined him, but this all disappeared by the eighth day of 
March, 1912. The injury shown on the plate is an old injury. '* 

The Board found as a fact that the only effect of the accident 
on February 16, 1912, was to produce a muscular strain, caus- 
ing total disability from February 28, 1912, to March 20, 1912, 
and awarded the amount fixed by section 8 (2) (a) of the act, 
to wit : $17.94. 

(6) Medical care and attendance: In his original applica- 
tion, applicant claimed $100.00 as an allowance for the medical 
treatment furnished to him by Dr. Gilbert M. Barrett. Dr. 
Barrett testified that his charge was only $5.00. In his 
amended application, applicant abandons this claim and asks 
for $100.00 for the professional services of Dr. Walton Preston. 
Incidentally, it should be stated that applicant did not prove 
the value of any medical services rendered, except that rendered 
by Dr. Barrett. When an applicant asks for such allowance, 
the burden is upon him to prove the reasonable value of the 
expense incurred in this behalf. 

The claim for medical and surgical care and attention arises 
under section 8 of the act, which provides : 

'*Sec. 8. Where liability for compensation under this act 
exists the same shall be as provided in the following schedule: 

^' (1) Such medical and surgical treatment, medicines, med- 
ical and surgical supplies, crutches and apparatus, as may be 
reasonably required at the time of the injury and thereafter 
during the disability, but not exceeding ninety days, to cure 
and relieve from the effects of the injury, the same to be pro- 
vided by the employer, and in case of his neglect or refusaf 
seasonably to do so, the employer to be liable for the reasonable 
expense incurred by or on behalf of the employee in providing 
the same ; provided, however, that the total liability under this 
subdivision shall not exceed the sum of $100.00.'' 
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While section 10 of the act gives the injured workman thirty 
days after the happening of the injury in which to serve the 
notice required by the act, good faith and public policy require 
that he report his injury to his employer, as soon as it is known 
that medical or surgical attention will be required. Except in 
cases of emergency, the employer cannot be charged for medical 
and surgical expenses incurred by applicant, unless he has 
notice of the injury and thereafter neglects or refuses to fur- 
nish the required treatment. 

Applicant did not report his injury to his employer or con- 
sult a physician until twelve days after the accident, although 
he testified that the pain was very severe. He tried to explain 
this omission by saying that he did not want to lose the time. 
When his attention was called to the fact that two Sundays 
intervened, he said that he never thought of that. Finally, he 
said that he did not report the injury because he was afraid of 
losing his job. Applicant must have known from his own 
experience that the excuses offered were not true, for on a 
previous occasion, while in the employ of defendant, he met 
with an accident and was then furnished with all necessary 
medical attention, was allowed full wages while totally disabled, 
and when able to do light work he was temporarily given a 
position as a watchman at higher wages and longer hours than 
he had earned prior to the injury. 

When the applicant reported this injury to his back, defend- 
ant promptly furnished him all necessary medical care and 
attention and would have continued to furnish him with such 
treatment as long as required, if applicant had not thereafter, 
without reasonable justification, neglected to apply for further 
treatment. Under such circumstances, the defendant cannot be 
held liable for the medical treatment secured by applicant. 

Second — The jurisdiction of the Board. Since this Board is 
a Board of limited jurisdiction, it follows that it has jurisdic- 
tion only in such cases as clearly come within the grant of 
power under the act. This grant is contained in section 12 of 
the act, which provides: 

' ' Any dispute or controversy concerning compensation under 
this act, including any in which the State may be a party, shall 
be submitted to a Board consisting of three members, which 
* shall be known as the Industrial Accident Board. ' ' 

Under section 15 of the act, it has power to act, 
''Upon the filing with the Board by any party in interest 
of an application in writing stating the general nature of any 
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-dispute or controversy concerning compensation under this act, 
it shall fix a time for the hearing thereof, which shall not be 
more than forty days after the filing of such application. ' ' 

It, therefore, clearly appears from the act that a ** dispute'' 
or ** controversy*' is an essential condition to the vesting of any 
jurisdiction in the Board, and that in order for an applicant to 
rstate a cause of action he must set forth in his application **the 
general nature of the dispute or controversy concerning com- 
pensation. ' ' 

The application filed herein did not meet with the require- 
ments of section 15 of the act (supra) ^ and upon the hearing 
applicant admitted that the first demand for compensation 
made upon defendant was the demand contained in the appli- 
cation herein. 

In the English Compensation Act of 1906, the grant of juris- 
diction is contained in section 1 (3) of the act, which provides: 

**If any question arises in any proceedings under this act as 
to the liability to pay compensation under this act (including 
any question as to whether the person injured is a workman to 
whom this act applies), or as to the amount or duration of 
compensation under this act, the question, if not settled by 
agreement, shall, subject to the provisions of the first schedule 
to this act, be settled by arbitration, in accordance with the 
second schedule to this act.'' 

The following quotations from the decisions of the English 

• courts clearly illustrate the rule there laid down: 

*^ There must first of all be a ^question' between the parties, 
and then there is another condition, which may or may not 

• oust the jurisdiction — namely, that the question is not settled 
by agreement. * * * The mere giving of a notice for a 
claim for compensation did not raise a ^question' between the 
parties. The * question' to be settled by arbitration must be a 
question as to the liability to pay compensation, or as to the 
amount or duration of compensation." (Collins, M. F., Field 
vs. Longden & Sons, November 15, 1901, 4 W. C. C. 20, 85 L. T. 
571.) 

**The question raised in this case seems to me to be one of 
great importance, because it comes to this, whether an employer, 
perfectly willing to yield to the law and to give the workman 
all that he is entitled to, can escape the penalty of litigation. 
In this case it is clear that the employer was willing to do 
everything that the law obliged him to do." (Jones vs. Great 
^Central Railway Company, November 15, 1901, 4 W. C. C, 23. V' 
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In the matter now before us, it is clear to the Board that 
the defendant was willing to do everything that the law obliged 
it to do. 

'*The jurisdiction of the county court judge to make an 
award is very particularly limited by section 1 (3) of the act. 
The question to be settled by arbitration is not any question 
between employers and their workmen, but any question *a& 
to the liability to pay compensation under this act * * » 
or as to the amount or duration of compensation under this 
act." (Mercer vs. Hilton, November 8, 1909, Court of Appeal,, 
Eng. 3 B. W. C. C. 6.) 

Not knowing that the applicant was a minor and entitled to 
full wages, the insurance company paid her 3s. 6d. per week^ 
instead of ten shillings weekly, down to May 12th. Then they 
got a formal notice of proceedings, demanding the balance, and 
on May 20th tendered the balance, which was not accepted, as 
costs alleged to be due were not also tendered. 

Farwell, L. J. *Your showing is that the solicitor was very 
active in making costs. I don't think we require any authority 
to enable us to prevent solicitors making costs in this way. ' 

The Master of the Rolls said that he was only sorry that 
the costs could not be made to fall upon the shoulders that 
should bear them. He regretted that the solicitor should have 
thought himself justified in commencing proceedings for which 
he (the learned judge) could discover no manner of excuse. 
He agreed to the dictum of Lord Justice Stirling in Field vs. 
Longden (4 W. C. C. 20), that the "Workmen's Compensation 
Act was intended for the benefit of workmen and not for the 
benefit of the legal profession. (Smith vs. The Abbey Park 
Steam Laundry Co., Ltd., Court of Appeal, Eng. 2 B. W. C. C. 
142.) 

It has also been held that there was no jurisdiction, and that 
no question had arisen, where the employer has had no oppor- 
tunity of either paying or disputing his liability, as where a 
notice of accident was given on one day and proceedings for 
arbitration were taken, the next day. (Willis, Workmen's 
Compensation Act, 1906, at page 53, citing Caledon Shipbuild- 
ing, etc.. Go. vs. Kennedy (1906), 43 S. L. R. 430.) '' 

The purpose of the California act is to afford a quick and 
convenient method of settling claims for personal injuries sus- 
tained by a workman and to avoid litigation. The workman 
must first apply to his employer for the compensation allowed 
under this act, and cannot appeal to this Board until the 
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employer refuses to pay the compensation. When applicant 
reported his injury, defendant promptly furnished him with 
medical care and attention. If a demand had been made by 
applicant for compensation during the time applicant was 
under Dr. Abbott's care, it would have been paid. Upon a 
refusal to continue the payment a dispute would have arisen 
>vhich could have then been referred to this Board. We desire 
to concur with the statements made in the Smith case (supra), 
and are of the opinion that they apply with equal force here. 

Upon the hearing, the defendant stipulated that in the event 
the Board should determine that it was without jurisdiction, 
defendant would waive this question and consent to an award 
upon the merits ; otherwise, clearly, the Board would have been 
without jurisdiction. 

Third — The application for leave to file an amended applica- 
tion. The amended application offered (1) fixes the date of 
the accident at February 16, 1912 ; (2) abandons the claim of 
a dislocated back and alleges merely that **the applicant's back 
was very seriously injured," and (3) asks for $100.00 for med- 
ical services rendered by Dr. Walton Preston and nothing for 
Dr. Gilbert M. Barrett. 

The right to amend a pleading rests within the discretion 
of the Board, and should be permitted whenever the purposes 
of the act would be forwarded by so doing. In this matter the 
Board granted the right to file the amended application, 
although, in view of its findings and award, the matters set up 
in the amended application offered are immaterial. 

(1) At the hearing, the defendant consented to the amend- 
ment of the original application by fixing the correct date of 
the accident. 

(2) Under a claim for a major injury a minor injury can be 
proved. 

(3) The Board has determined that applicant is not entitled 
to any award for expenses incurred by him for medical and 
surgical treatment. 

For the reasons stated, we are of the opinion that applicant 
should be awarded the compensation fixed, and should be denied 
an award for the expenses incurred by him for medical and 
surgical treatment. 

Industrial Accident Board of the 
State of California. 

A. J. PILLSBURY. 
WILL J. FRENCH. 



40 CALIFORNIA INDUSTRIAL ACCIDENT BOARD. 

(No. 5— October 7, 1912.) 

FRANK L. BLACKBURN, as Administrator of the Estate of 
James Russell, deceased, on behalf of Josephine Russell, 
John Russell and Louis M. Russell, minor children of said 
James Russell, deceased, and Dependents of said James 
Russell, deceased. Applicant, vs, LACHMAN & JACOBI, 
a corporation. Defendant. 

An application entitled as above was filed to adjust a con- 
troversy arising out of the death of said James Russell on 
February 5, 1912, while in the employment of the above-named 
defendant. By consent, the application was withdrawn, Octo- 
ber 7, 1912, without prejudice, prior to any hearing thereon. 



(No. 6— August 20, 1912.) 



ANTON MACK, Applicant, vs. PACIFIC TELEPHONE 
AND TELEGRAPH CO., a corporation, Defendant. 

Physical Examination— Refusal to Submit. — The refusal of the in- 
jured employee to submit to a physical examination, after order by 
the Board, bars his right to compensation during the period of such 
refusal. This penalty should be strictly enforced. What constitutes 
a refusal is a question of fact to be determined by the Board. 

Disabh^ity — Contributing Causes — Accidental Injury and Illness. 
Where the accidental injury causes "disability,' the injured employee 
is entitled to compensation, even though, the disability is made more 
serious by reason of illness or other contributing cause. 

Compensation — Limitation of. — ^The compensation awarded is to be 
measured by the disability directly traceable to the accident, and 
when such disability ceases the compensation terminates, though the 
injured person may be still disabled by illness or some other cause 
wholly unrelated to the accident. 

Application for compensation for personal injury. The 
facts are stated in the opinion of the Board. The applicant 
was awarded full compensation during period of total dis- 
ability and partial compensation during period of partial 
disability, excluding, however, the period during which he 
failed to submit to medical examination after order by the 
Board. 

Anton Mack, in propria personay for applicant. 
Jft?// d; Dillon, for defendant. 
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OPINION OP THE BOARD.— On the thirteenth day of 
February, 1912, the applicant, Anton Mack, a laborer employed 
by the defendant. Pacific Telephone and Telegraph Company, 
a corporation, at San Diego, was instructed by defendant to 
assist in loading pipes on a wagon and to ride on this wagon 
to the place where these pipes were to be delivered, there to 
help unload the same. These pipes each weighed about 80 
pounds. While he w^as riding on this wagon the wheels ran 
into a ditch and applicant was thrown to the ground. Some of 
the pipes were also thrown from the wagon and, in falling, 
struck applicant on and about the head and shoulders, knocking 
out two of his teeth and injuring his right shoulder. 

Despite his injuries, applicant continued to do such light 
work as was assigned to him until the nineteenth day of the 
month, when he reported that he was unable to continue at 
work. He w^as then instructed to lay off work and was sent 
by defendant to its physician for treatment. From that time 
until the thirty-first day of March, 1912, applicant was totally 
disabled and unable to do any work. 

Although he had not fully recovered from the effects of his 
injuries he was given light work by defendant in its storeroom 
on the first day of April, 1912, and during the time he was so 
employed defendant paid him his full wages, to wit, the sum of 
$2.00 per day. When defendant completed the work in which 
it was then engaged, it closed this storeroom, so that applicant 
was thrown out of employment on the first day of May, 1912. 
When applicant found that he could not obtain suitable employ- 
ment in San Diego he came to Los Angeles, where he now lives. 

Defendant admitted its liability for compensation for the 
period of two weeks and, while applicant was still in San Diego, 
unconditionally tendered to him the sum of $15.60 as compen- 
sation for this period. The applicant is a foreigner and does 
not understand English, and refused to accept this amount in 
the belief that if he did accept it he would be denied any 
further relief. 

Defendant claimed that the disability resulting from the 
accident terminated at the end of three weeks after applicant 
laid off work and that any disability thereafter was caused by 
illness or disease in nowise induced or aggravated by the 
accident. 

At the time of the hearing herein, to wit, the ninth day of 
July, 1912, it was apparent that applicant was in a serious 
condition. The Board was unable to determine upon the 
.evidence before it whether or not such condition was due to the 
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accident or to some cause unrelated to it. To assist the Board 
in determining this question, the Board duly made and entered 
its order appointing Elliott Alden, a duly licensed and prac- 
ticing physician in said city of Los Angeles, as medical exam- 
iner, and ordered and instructed the said applicant to present 
himself at the office of said examiner for a physical examination 
on the tenth day of July, 1912. Applicant did not present 
himself for examination as ordered until the eighth day of 
August, 1912. It appears that the applicant did not fully 
understand the nature of these proceedings or the jurisdiction 
of this Board, but it is equally clear that he did understand 
that he was instructed to present himself for an examination, 
and that he did not do so for the reason that he believed the 
examination was to be made by the physician of defendant and 
that he did not think it would avail him anything. We do not 
consider that the reason advanced excuses applicant's failure 
to report. 

After making the examination on the 8th day of August, 
1912, Dr. Alden reported that the condition of applicant's 
shoulder was one of partial fibrous anchylosis, such as might 
follow the injury sustained by applicant on the 12th day of 
February, 1912, and that this condition would alone prevent 
applicant from performing ordinary manual labor; that in 
addition thereto applicant was suffering from a serious 
abdominal disease in nowise to be connected with the acci- 
dental injury and not caused or aggravated thereby, and that 
this disease would alone prevent applicant from performing 
ordinary manual labor, even if applicant had entirely recov- 
ered from the effect of said injuries. 

This case furnishes an excellent illustration of the necessity 
of the provisions in the act relative to the examination of the 
applicant for compensation by a duly qualified physician. 
Without such examination it would be impossible to diagnose 
the cause of applicant's present condition. 

The right to require such examination and the penalty fixed 
for a failure on the part of the injured person to submit to 
the examination upon request are clearly set forth in section 
11 of the act, which reads as follows: 

^'Wherever in case of injury the right to compensation 
under this act would exist in favor of any employee, he shall, 
upon the written request of his employer, submit from time 
to time to examination by a regular practicing physician, who 
shall be provided and paid for by the employer, and shall like- 
wise submit to examination from time to time by any regular 
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physician selected by said Industrial Accident Board, or any 
member or examiner thereof. The employee shall be entitled 
to have a physician provided and paid for by himself present 
at any such examination. So long as the employee, after such 
written request of the employer, shall refuse to submit to such 
examination, or shall in any way obstruct the same, his right 
to begin or maintain any proceeding for the collection of com- 
pensation shall be suspended, and if he shall refuse to submit 
to such examination after direction by the Board, or any mem- 
ber or examiner thereof, or shall in any way obstruct the same, 
his right to the weekly indemnity which shall accrue and be- 
come payable during the period of such refusal or obstruction 
shall be barred. Any physician who shall make or be present 
at any such examination may be required to testify as to the 
results thereof." 

It will be noted that the employer has the right to have the 
injured workman examined by his own physician and that 
the examination is not confined to the physician appointed 
by the Board for that purpose. Therefore, the fact that the 
applicant herein did not understand that the examination was 
to be before an examiner appointed by the Board is imma- 
terial, and under this section he is not entitled to any com- 
pensation from the tenth day of July, 1912, to the eighth day 
of August, 1912. The Board feels that the provisions of this 
section should be strictly enforced regardless of the hardship 
that it might work in any particular case. It is to the interest 
of the employer to know at all times the condition of the 
injured workman and to see that he is furnished the very best 
obtainable medical and surgical care, thereby minimizing the 
effects of the injury and securing an early recovery. It is 
probable that if applicant's shoulder had been properly 
treated it would not now be in the condition in which it is. 

What constitutes a refusal to submit to examination is a 
question of fact to be determined by the trial court. (Devitt 
et al. vs. The Owners, etc., II Butterworth's Workmen's Com- 
pensation Cases (England), 383; Warby vs. Plaistoiver & 
Company, IV ih. 67; Morgan vs. Dixon, IV ih. 363, affirmed 
by House of Lords, V ih. 184.) 

In the Devitt case (supra) the refusal to submit to the 
examination except in the presence of the workman's own 
physician was held not to be a refusal. In the Morgan case 
(supra) the condition was held to be a refusal. So in the 
Wa7^hy case (supra) the refusal to be examined except in the 
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presence of the applicant's solicitor was held to constitute a 
refusal. 

Accepting the report of the medical examiner as a correct 
diagnosis of applicant's present condition, and finding that his 
present condition is the result of two separate and distinct 
causes, namely, the injury to the shoulder and the abdominal 
disease, either of which w^ould prevent him from performing 
ordinary manual labor, the question arises as to whether or not 
applicant is entitled to any compensation and if he is entitled 
to compensation, the amount thereof. 

The compensation recoverable by an injured workman and 
the method by which it is to be determined are fixed by the act 
as follows: 

**Sec. 8. "Where liability for compensation under this act 
exists the same shall be as provided in the following schedule : 

(1) Such medical and surgical treatment, etc. 

(2) If the accident causes disability, an indemnity which 
shall be payable as wages on the eighth day after the injured 
employee leaves work as the result of the injury, and weekly 
thereafter, which weekly indemnity shall be as follows: 

(a) If the accident causes total disability, sixty-five per 
cent of the average weekly earnings during the period of such 
total disability; * * *. 

(h) If the accident causes partial disability, sixty-five per 
cent of the weekly loss in wages during the period of such 
partial disability. 

(c) If the disability caused by the accident is at times total 
and at times partial, the weekly indemnity during the periods 
of each such total or partial disability shall be in accordance 
with said subsections (a) and (h), respectively. * * * 

Sec. 9. (1) The weekly earning referred to in section (8) 
shall be one fifty-second of the average earnings of the em- 
ployee ; average annual earnings shall not be taken at less than 
$333.33, nor more than $1,666.66, and between said limits 
shall be arrived at as follows: * * * 

(d) The fact that an employee has suffered a previous dis- 
ability, or received compensation therefor, shall not preclude 
him from compensation for a later injury, or for death result- 
ing therefrom, but in determining compensation for the later 
injury, or death resulting therefrom, his average annual earn- 
ings shall be such sum as will reasonably represent his annual 
earning capacity at the time of the later injury, and shall be 
arrived at according to the previous provisions of this section. 

(2) The weekly loss in wages referred to in section 8 shall 
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consist of the difiference between the average weekly earnings 
of the injured employee, computed according to the amount 
which the injured employee, in the exercise of reasonable dili- 
gence, will probably be able to earn, the same to be fixed as 
of the time of the accident, but to be determined in view of 
the nature and extent of the injury/' 

Under this section, if the accidental injury causes ** dis- 
ability," either total or partial, the injured workman is en- 
titled to the compensation fixed by the act, measured by the 
loss in earning capacity, **to be fixed as of the time of the 
accident, but to be determined in view of the nature and extent 
of the injury. ' * When this right to compensation accrues, the 
injured workman cannot be deprived of it, no matter what 
other conditions may be superimposed, and even though such 
conditions arise from an independent cause and would have 
produced complete disability irrespective of the accident. The 
determining factor in each case must be the '* disability'' 
actually arising out of and caused by the accident. 

It must be recognized that in cases of this sort.it will be 
extremely difficult to fix the relative extent of the two con- 
tributory causes of total disability, namely, illness and injury, 
but this difficulty does not in any way interfere with the un- 
derlying principle, and the amount of compensation awarded 
must be determined by the facts presented in each particular 
case. In this case the Board found that the ** disability" 
actually arising out of and caused by the accident was the 
** partial fibrous anchylosis" of applicant's right shoulder, and 
further found that this disability, irrespective of any other 
disability not related to the accident, would decrease appli- 
cant's present earning capacity one half, and allowed him 
compensation accordingly. 

The English Workmen's Compensation Act, 1906, contains 
provisions substantially the same as the provisions contained 
in section 8 of our act, except that where our act uses the word 
** disability " the English act uses the phrase ** incapacity for 
work." The English courts have held that the arbitrator 
must exercise his discretion in each particular case and cannot 
lay down any general rule as to the limits within which com- 
pensation will be awarded. (Webster vs. Sharpe & Co., 
(1904) I. K. B. 218, affirmed in H. L., (1905) A. C. 284; 
7 W. C. C. 118.) And that evidence of the amount that can 
be earned at light work does not seem necessary, but that the 
arbitrator must make the best estimate he can for the purpose 
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of deciding the amount of compensation {Cardiff Corpora- 
tion vs. Hall, (1911) I. K. B. 1909; 4 B. W. C. C. 159; Carlin 
vs. A. Stephen & Sons, Ltd., (1911), 48 S. L. R. 862.) 

Where there was partial permanent incapacity and the 
workman had to give up the work to which he had returned 
owing to disease of the heart, unconnected with the injury, it 
was held that the employers were not entitled to a termination 
of the compensation, unless they proved that there was no 
incapacity from the accident {Cory Bros. & Co., Ltd., vs. 
Eughes (1911), 2 K. B. 738; 4 B. W. C. C. 291.) See, also, 
Ward vs. London, etc., 3 W. C. C. 192. 

It hardly seems necessary to state that any compensation 
awarded to the applicant is only intended to cover such part 
of his loss of earnings as is directly traceable to the accident, 
and that when he recovers from the effect of this injury the 
compensation awarded to him ceases even though he may be 
totally disabled by illness or otherwise. As we have already 
pointed out, the defendant has the right at any time to require 
the applicant to submit himself for a medical examination, 
and in this manner should be able to determine just when the 
disability caused by the accident ceases. 

For the reasons above stated, we are of the opinion that the 
applicant should be awarded the compensation fixed, but that 
he is not entitled to collect any compensation for the period 
during which he failed to submit himself for a medical exam- 
ination as required by order of the Board. 

A. J. PILLSBURY. 
WILL J. FRENCH. 
WILLIS I. MORRISON. 
Dated August 20, 1912. 
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(No. 7— October 22, 1912.) 

IRENE STEVENS, Applicant, vs. PACIFIC TELEPHONE 
AND TELEGRAPH COMPANY, a corporation, Defendant. 

Medical Cabe and Attention — Liability fob and Limitation in Time. 
The ninety-day period during which the employer is required to furnish 
medical and surgical treatment, etc., under section 8-1 of the act, 
starts from the time of disability, and, if required, must be furnished 
for not to exceed ninety days during disability, regardless of the time 
of the injury. (Willis I. Morrison, in a dissenting opinion, holds 
that such liability accrues at the time of the injury and ceases ninety 
daj's thereafter.) 

Application to recover compensation for medical care and 
attention furnished more than ninety days after the accident. 
The facts are stated in the opinion of the Board. Applicant 
was awarded medical expenses incurred during the first ninety 
days' disability. 

OPINION OF THE BOARD.— The only question presented 
to this Board for determination is whether the defendant is 
responsible to applicant for medical care and attention ren- 
dered within ninety days from the date of the accident, or 
within ninety days from the beginning of the disability result- 
ing from the accident. 

The issue is presented in the interpretation of subdivision 1 
of section 8 of the Employers' Liability Act, which states: 

**Such medical and surgical treatment, medicines, medical 
and surgical supplies, crutches and apparatus, as may be rea- 
sonably required at the time of the injury and thereafter dur- 
ing the disability, but not exceeding ninety days, to cure and 
relieve from the effects of the injury, the same to be provided 
by the employer, and in case of his neglect or refusal seasonably 
to do so, the employer to be liable for the reasonable expense 
incurred by or on behalf of the employee in providing the 
same; provided, however, that the total liability under this 
subdivision shall not exceed the sum of $100.00. ' ' 

The employer is required to furnish medical attention '^at 
the time of the injury and thereafter during the disability, but 
not exceeding ninety days. ' ' 

The Employers' Liability Act, in the second paragraph of 
section 8, clearly lays down the principle that compensation 
shall be payable * * after the injured employee leaves work as the 
result of the injury. ' ' Nowhere is it stated that any other basis 
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than loss of earning power shall be estimated. In new legisla- 
tion of this kind it is reasonable to interpret the aims and 
objects sought to be attained in a broad spirit. In this con- 
nection, the provision dealing with medical and surgical treat- 
ment should be considered in its relation to the intent and 
scope of the law. 

Irene Stevens was injured on or about the 26th day of 
November, 1911. She was struck in the eye by a plug while 
in the performance of her duties as a telephone operator. She 
felt no ill effects of a serious nature from the blow for some 
weeks, and naturally thought that recovery would follow with- 
out bad results. There was no effort to concea I the injury ; in 
fact, the evidence shows that the young w^oman was anxious to 
continue in her employment and avoid any inconvenience for 
her associate who was responsible for the accident. 

After five or six weeks the developments were such that she 
was obliged to discontinue employment and seek medical relief. 
The Pacific Telephone and Telegraph Company was informed 
of the accident and the condition of Miss Stevens, and has 
followed the case from that time with a full knowledge of the 
medical attention given by the doctor for the applicant. 

The only point in controversy is whether the ninety days' 
medical care, under the law, shall be counted from the date of 
injury, November 26, 1911, or from January 5, 1912, the date 
of the beginning of the disability. The law says that the treat- 
ment must be furnished by the employer, **at the time of the 
injury," but if no treatment was necessary at the time of the 
injury and the injury appeared to be of a trivial character, 
there is no apparent reason w^hy the ninety-day period during 
which medical treatment is to be provided at the expense of 
the employer should date from the time of such injury. The 
law does not say that the treatment shall be supplied for ninety 
days from the time of the accident. It does say, however, that 
it shall be furnished **at the time of the injury and thereafter 
during the disability, but not exceeding ninety days.'' If, 
after the words * * ninety days ' ' there followed the words * * from 
the time of the injury," there would then be no doubt as to 
the letter of the law. There is no limitation, however, in this 
connection. The provision is that the medical attention shall 
be furnished not to exced ninety days during disability. 

Disability is stated by "Webster to mean **lack of physical, 
intellectual, or social fitness. ' ' The evidence in this case clearly 
proves that there was no lack in any of these respects, and that 
Miss Stevens was competent to do her work, and did do her 
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work, from the time she met with what was at first thouerht to 
be a minor injury, until the developments caused her to leave 
her employment. Consequently, we find no disability from 
November 26, 1911, to January 5, 1912. 

The Industrial Accident Board decides that the ninety days 
should be counted from the beginning of the period of disa- 
bility. The employer, where he has obligated himself to pay 
not to exceed the sum of one hundred ($100.00) dollars for 
medical treatment, is not placed at any disadvantage, and the 
purpose of the law is clear. Medical and surgical treatment 
may fairly be considered from the time when the need for it 
became apparent. If a trivial hurt is reported, surely it is a 
reasonable view of the law that if, five weeks later, there is a 
change for the worse, the period of medical and surgical treat- 
ment would start from the time when medical attention was 
necessary, and the ninety days be counted from the time of the 
first treatment. 

Failure of applicant to give the required notice of injury 
was specifically waived by defendant at the hearing and can 
not become an issue in this case. 

For the reasons herein given, we are of the opinion that the 
applicant should receive the balance expended for medical and 
surgical treatment and supplies during the period of disability 
from January 5, 1912, but for not exceeding ninety days from 
that date. 

WILL J. FRENCH. 
A. J. PILLSBURY. 
Dated September 6, 1912. 

A. J. PILLSBURY, member, concurring. I concur with my 
associate, W. J. French, in the above opinion and award for 
the reasons following: 

1. The only point at issue, as stipulated by the parties to 
the proceeding (transcript of testimony, page 2, lines 15 to 20, 
inclusive), *'is as to whether the said defendant is responsible 
to said applicant for medical care and attention rendered to 
said applicant subsequent to ninety days after the date of said 
accident; that is to say, the only question presented is as to 
the interpretation of subdivision 1 of section 8 of the said act. ' ' 

Had the issue as to the sufficiency of the notice of injury 
been placed in issue by the defendant corporation, and not very 
generously waived, my decision might have been very different. 
It will be time enough to determine the requirements as to such 
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notice, as to whether or not every seemingly trivial scratch and 
bump must be reported instanter in order to preserve the rights 
of the injured persons to medical treatment, when a case arises 
specifically involving that issue. 

2. If it be true that there was no evidence taken at the 
hearing to show that disability requiring medical treatment did 
not exist prior to the date agreed upon as the beginning of total 
disability, that lack of evidence does not debar the Board from 
fixing the date of disability in accordance with the stipulation 
entered into at and immediately prior to the formal hearing, 
which date, the 5th of January, the parties to the proceeding 
and the Board have accepted as conclusive on that point. 

3. Waiving for this instance the right of a member of the 
Board, not present at a hearing, to join in findings of fact as 
established by testimony taken at a hearing, it seems evident 
to my mind that that objection cannot extend to taking cogni- 
zance of facts established by stipulation at or immediately 
prior to such hearing, and one such fact was that, whatever 
might have been the fact prior to that date, there was disability 
on and after January 5, 1912. That stipulated fact is, in my 
judgment, alone sufficient to warrant the findings of fact in 
which I join my associate, W. J. French. 

4. My associate, Mr. Morrison 's dissent from the findings of 
fact, filed therewith and appended thereto, does not in my 
judgment, raise an issue of fact but a conclusion of law and is 
not, therefore, a dissent from the findings of fact or germane 
to the issue of fact. 

A. J. PILLSBURY. 

WILLIS I. MORRISON, member, dissenting. I dissent 
from the conclusion of the majority of the Board in awarding 
to the applicant any part of the amount expended by her for 
medical or surgical treatment, etc., after the expiration of 
ninety days from the date of the accident. 

Apart from consideration of public policy, ** Compensation ' ' 
is founded upon the economic theory that each industry should 
bear the entire cost of all the various items, entering into its 
product, and that the cost of industrial accidents causing per- 
sonal injury to employees is just as proper a charge against 
production as similar accidents to machinery. Theoretically, 
then, an injured workman should be entitled to be reimbursed 
for all loss so sustained, including any amount expended by 
him for medical or surgical treatment, regardless of limitation 
in amount or time. 
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It is admitted that a law carrying into effect the compensa- 
tion principle, without any limitation, would not be workable 
under present industrial and social conditions. Therefore, our 
legislature, in the exercise of its discretion, has imposed such 
limitations on the right of the injured workman to compensa- 
tion, as seemed necessary in order to make a workable law and 
to induce employers to elect to operate under it. 

The right of an injured workman to medical and surgical 
treatment, etc., is established under section 8-1 of our act as 
follows ; 

*'Such medical and surgical treatment, medicines, medical 
and surgical supplies, crutches and apparatus, as may be 
reasonably required at the time of the injury and thereafter 
during the disability, but not exceeding ninety days, to cure 
and relieve from the effects of the injury, the same to be 
provided by the employer, and in case of his neglect or refusal 
seasonably to do so, the employer to be liable for the reasonable 
expense incurred by or on behalf of the employee in providing 
the same ; provided, however, that the total liability under this 
subdivision shall not exceed the sum of $100.00." 

"While I am of the opinion that a compensation act should 
include full medical and surgical treatment, our act plainly 
limits this right, and therefore, even though I may not agree 
with the wisdom of so doing, I feel compelled to give the limita- 
tion its full force and effect, without attempting through 
** judicial construction" to extend this limitation, and the 
liability of the employer, to meet my particular views and 
include the case now presented. If any defect exists in the 
law, it is for the legislature to correct. 

In my judgment, under the foregoing sections, the employer 
is liable only for *^such medical and surgical treatment, etc.. 
as may be reasonably required at the time of the injury and 
thereafter — but not exceeding ninety days — " subject, of 
course, to the limitation that there is no liability except during 
the disability. 

The right to medical and surgical treatment, etc., accrues 
immediately upon the happening of the injury, and the liability 
of the employer ceases ninety days thereafter. 

The conclusion which I have reached is based upon what I 
believe to be the meaning of the words used in the section 
under consideration, without reference to the purposes intended 
to be accomplished through the ninety-day limitation. A con- 
sideration of the purposes for such limitations and an examina- 
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tion of similar provisions contained in other compensation acts 
must necessarily strengthen the view above expressed. 

The provisions for medical and surgical treatment contained 
in other compensation acts date from the time of the accident : 
Massachusetts Laws, 1911, Chap. 751, Part II, section 5 (first 
two weeks). Michigan Laws, 1912, Part II, section 4 (first 
three weeks). New Jersey Laws, 1911, Chap. 95, section II, 14 
(first two weeks). Rhode Island Laws, 1912, Art. II, section 5 
(first two weeks). 

It is the intention of all acts to make the time fixed and 
definite, thereby eliminating the possibility of disputes and to 
enable the employer to determine the cost to him. This is done 
if the liability dates from the accident. Under any other 
construction of this section it would be almost impossible to 
determine when the employer had discharged his obligation. 
For if it be held that the liability exists for ninety days after 
the commencement of disability, and that the employer must 
furnish medical and surgical treatment, etc., during the ninety 
days of disability, disputes would continually arise as to when 
the disability commenced and how long it continued, especially 
so if the periods of disability were intermittent. The employer 
would not be in a position to say, with certainty, until the 
expiration of fifteen years from the date of the accident, that 
he had discharged his obligations unless he furnished the 
treatment during the ninety days of disability, or expended 
the amount limited by the section. 

^^During the disability/^ Apparently the majority of the 
Board seem to be of the opinion that the word *' disability *' as 
used in the foregoing section should include only '* serious 
disability, ' ' or disability which entitled the injured person to 
money compensation, i. e., disability followed by loss of earning 
capacity, and state in this particular case, that although the 
accident occurred on November 26, 1911, applicant **felt no 
ill effects of a serious nature from the blow for some weeks, 
and naturally thought that recovery would follow without bad 
results. ' ' 

In view of my conclusion relative to the ninety-day limita- 
tion, it is not necessary in this matter to pass upon the meaning 
of the phrase ''during the disability,'' still, in view of the 
opinion expressed by the majority of the Board it seems advis- 
able to now express my views. 

In my opinion, any injury sufficiently grave to reasonably 
require medical or surgical care is a disability within the mean. 
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ing of this section, even though the disability is not sufficiently 
serious to cause the injured person to discontinue work or 
diminish the earning capacity. 

It is the plain duty of the employee under compensation to 
immediately report an injury to his employer, and as this 
Board said in Christy vs. Standard Oil Company, ** except in 
cases of emergency, the employer cannot be charged for medical 
and surgical expenses incurred by the applicant, unless he has 
notice of the injury and thereafter neglects or refuses to furnish 
the required treatment." 

As this Board has said, one of the reasons that the employer 
is required to furnish the medical and surgical care, is because 
he, **is perhaps more competent to judge the efficiency of the 
doctor, and to provide proper medical and surgical treatment 
than the injured man,'' and **it is to the interest of the em- 
ployer to furnish the very best medical and surgical care to 
minimize the result of the injury and to secure an early 
recovery." (Pamphlet on Compensation Law issued by Board, 
page 33.) 

The opinion of the majority of the Board in this case is 
apparently contrary to the views above expressed, for appar- 
ently, under their opinion, the employee has the right to 
determine when the disability is liable to become serious, and 
is under no obligation to report the injury to the employer 
until such time. Under ordinary circumstances the employer 
will have no knowledge of the happening of the accident until 
it is reported by the employee, and therefore, will be unable to 
adopt precautionary measures. 

While there was perhaps no effort to conceal this injury, as 
a matter of fact, it was not reported until shortly before the 
applicant discontinued work, when it became serious. If this 
accident had been immediately reported and proper medical 
care given to the injured eye, it is probable that the condition 
would not have become serious. 

Applicant testified that one of the reasons why she did not 
report her injury immediately was because the accident was 
caused through the disobedience of orders by her associate, who 
would be reprimanded, and perhaps discharged, if the fact 
were brought to the attention of her employer. The order 
disobeyed wa*s an order directed towards the prevention of 
just this sort of an accident, was reasonable and should be 
enforced, and therefore, in justice to the employer, applicant 
should have reported her injury immediately, or, failing to do 
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SO, cannot expect to add to her employer's obligation the addi- 
tional burden caused by her own failure to report. 

Assuming that I agreed with the majority of the Board in 
its construction of the section under consideration, I should 
still feel obliged to dissent from the award upon the ground 
that the award was not justified by the evidence introduced. 

The applicant is awarded **the amount due for medical and 
surgical treatment during the period of ninety days from the 
beginning of disability. ' ' Neither the findings of fact nor the 
award show when the disability actually commenced, although 
it does appear from the findings and was admitted by defend- 
ant, that the applicant was totally disabled from the 5th day 
of January, 1912. 

The date of the beginning of the disability is a question of 
fact to be determined by the Board from the evidence sub- 
mitted. In my opinion, the evidence submitted would not 
justify the Board in finding that the applicant was not dis- 
abled in any particular, prior to the date of total disability, 
or in finding that her condition was such as not to require 
medical care and attention prior to that date. 

In view of the fact that there were only two members of the 
Board present at the hearing herein, and that there is a differ- 
ence of opinion concerning the matter under consideration, I 
do not see how it is possible for the Board to make any award 
at this time. For, even if it be assumed that the majority of 
the Board is right in its construction of this section, and that 
the liability for medical and surgical treatment, etc., dates 
from the beginning of the disability, there still remains a 
question of fact to be determined, namely, the date of the 
commencement of the disability, and this question of fact can 
only be determined by such members of the Board as were 
present at the hearing. 

WILLIS I. MORRISON. 

Dated October 22, 1912. 

Note. — On November 20, 1912, defendant filed, in the Superior Court 
in and for the City and County of San Francisco, an application for the 
review of the award made by the Board. This application is now pending 
and undetermined at this date, December 16, 1912. 
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(No. 8— September 18, 1912.) 

C. E. RICE, Applicant, t;^. GREAT WESTERN POWER 

COMPANY, Defendant. 

An application, entitled as above, was filed to adjust a con- 
troversy arising out of injuries sustained by C. E. Rice on 
August 8, 1912, while in the employment of the above-named 
defendant. By consent the application was withdrawn, Septem- 
ber 18, 1912, without prejudice, prior to any hearing thereon. 



(No. 9— December 5, 1912.) 

ANNIE RALLINS, Applicant, vs, GREAT WESTERN 
POWER COMPANY, a corporation. Defendant. 

Dependency — Question of Fact. — Except as otherwise provided by the 
act, dependency is a question of fact, to be determined by the Board. 
Where deceased made contributions to his sister for her support, and 
the money so contributed was actually used, and was necessary there- 
for, the sister is a dependent of deceased. 

Partial Dependent — Obligation of Anotheb to Support Dependent 
Person. — If, as a matter of fact, a sister is dependent for support 
upon her deceased brother, she is entitled to compensation for his 
death, even though she may be living with her husband, and regardless 
of the fact that by law the husband is charged with her support. 

Compensation for Death — Amount of. — A person partially dependent 
upon deceased is entitled to such percentage of three times the 
average annual earnings of deceased as the annual amount devoted by 
deceased to the support of such person bears to such average earnings. 

Application for compensation for death. The facts are stated 
in the opinion of the Board. The applicant, the sister of 
deceased, was awarded the sum of $360 as a partial dependent. 

E. J. Dole, for Applicant. 

17. n. Spaulding, for Defendant. 

OPINION OF THE BOARD.— On the 5th day of July, 
1912, one Henry Hulseberg, a common laborer, was killed by 
accident while in the course of his employment in the service 
of the Great Western Power Company, defendant herein, a 
portable derrick falling over upon him, his death being. practi- 
cally instantaneous. At the time of such accident both the 
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employing corporation and its employee, Henry Hulseberg, were 
under the compensation provisions of Chapter 399 of the Laws 
of 1911, of California, commonly known as the Employers' 
Liability Act. 

Said Henry Hulseberg was, at the time of his death, 24 years 
old and unmarried, and there was no one solely and wholly 
dependent upon him for support. 

Annie Rallins, the applicant herein, was sister to Henry 
Hulseberg, and, with the exception of her two small children 
and an uncle living in San Francisco, the only near relative of 
Henry Hiilseberg, deceased. 

All the testimony on the issue, even that of witness Jesse 
Bowles called by the defendant, was to the effect that Hulse- 
berg had at divers and sundry times over a period of three or 
four years been known by them to pay his sister money. These 
payments had been three or four dollars at a time. The only 
direct testimony as to how much these contributions amounted 
to was that of the applicant, Annie Rallins, herself, who 
testified that the payments amounted to ten or fifteen dollars 
per month, generally fifteen; but she confessed that she kept 
no accounts and, in view of the earning capacity of Hulseberg, 
this Board concludes that the applicant has overestimated the 
amount she received and that such contributions cannot have 
exceeded the average sum of ten dollars per month the year 
around. All the testimony likewise showed that Henry Hulse- 
berg was of good moral character and personal habits, very 
kind to the members of his family and, inasmuch as the appli- 
cant and her children were the only persons in the world near 
and dear to him, it is reasonable to conclude that he did con- 
tribute to her and their support according to his means. 

The defendant corporation, in its answer, denied that Annie 
Rallins, the applicant herein, was or could have been a depend- 
ent of said Hulseberg, on the ground that she was a married 
woman and was living with and supported by her husband, 
Joseph Rallins. The Board found, however, from the testi- 
mony adduced, and computations based thereon, that the 
earnings of the husband, Joseph Rallins, were insufficient to 
maintain her family without the infliction of hardship, and 
that the contributions of applicant's brother, Hulseberg, were 
necessary for the support of herself and children. 

Subsection (3) of section 9 of the liability act defines as 
persons ** solely and wholly dependent," excluding all others, 
**a wife upon a husband; a husband upon a wife upon whose 
earnings he is partially or wholly dependent at the time of her 
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death ; a child or children under the age of eighteen years (or 
over said age but physically or mentally incapacitated from 
earning) upon the parent with whom he or they are living at 
the time of the death of such parent, there being no surviving 
dependent parent/' 

There were no such preferred dependents of the said Henry 
Hulseberg, deceased. The statute then goes on to isay that, 
**In all other cases questions of the entire or partial depend- 
ency shall be determined in accordance with the fact, as the 
fact may be at the time of the death of the employee." There 
are no limitations upon such dependency as to consanguinity, 
as to whether the dependent be married or single or as to the 
confirang of support to the bare necessities of life. It is suffi- 
cient unto the law to show that there was dependency and that 
the contributions of decedent were devoted to the support of 
such dependent, or partially dependent person. The facts in 
this case prove that Annie Rallins, although married and living 
with her husband, was, and for three or four years had been, a 
partial dependent of the said Henry Hulseberg, deceased. 

Defendant argued that since under the law the obligation 
rested upon the husband of applicant to support her, and since 
the husband was able-bodied and able to work, she cannot be 
said to be dependent for support upon any other person. This 
argument is answered by Lord Shaw in an appeal taken to the 
House of Lords, England, involving the construction of a 
similar section of the English Compensation Act, entitled 
Hodgson vs. Owners West Stanley Colliery Co., reported in 
3 B. W. C. C. 260, from which we quote as follows: **It would 
seem difficult how a court of law would reach the conclusion 
that the wife must, contrary to that fact, be held to have been 
constructively wholly dependent upon her husband's earnings 
and constructively not dependent on her sons'. Dependency 
is a question of fact." 

In Welch, etc. vs. N, F., New Haven and Hartford E. R. Co., 
176 Mass. 393, cited by applicant, the court said : 

** Although it does not clearly appear how far, if at all, the 
plaintiff was dependent upon her son for support, there was 
evidence that for a long time he had given her all his wages, 
and there was testimony from which the jury might have found 
that she needed the money to obtain the necessaries of life, 
beyond that which her husband could furnish, and that she 
was dependent on this son for support within the meaning of 
the statute." 
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The Board has found as a fact that applicant was partially 
dependent upon her deceased brother. 

For the reasons above stated the Industrial Accident Board 
are unanimously of the opinion that the applicant, Annie 
Rallins, is entitled to the compensation stated in the award of 
said Board duly filed in said above entitled cause. 

A. J. PILLSBURY. 
WILL J. FRENCH. 
WILLIS I. MORRISON. 
Dated December 6, 1912. 
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